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I nternal Revenue Service

26 CFR Parts 20 and 602

[ TD 8779]

RIN 1545- AU27

Estate and G ft Tax Marital Deduction

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTION:  Final regul ations.

SUMVARY: Thi s docunent contains final regul ati ons anendi ng the
estate tax marital deduction regulations. The anmendnents are
made to conformthe estate tax regulations to recent court

decisions in Estate of Cayton v. Comni ssioner, 976 F.2d 1486

(5th Cir. 1992), rev'g 97 T.C. 327 (1991); Estate of Robertson v.

Conmi ssioner, 15 F.3d 779 (8th Gr. 1994), rev'g 98 T.C. 678

(1992); Estate of Spencer v. Conm ssioner, 43 F.3d 226 (6th Cr
1995), rev' g T.C. Meno. 1992-579; and Estate of d ack v.

Comm ssioner, 106 T.C 131 (1996). The anendnents affect estates

of decedents electing the marital deduction for qualified
term nable interest property (QIlP) and the estates of the
surviving spouses of such decedents.

DATES: These regul ations are effective August 19, 1998.

FOR FURTHER | NFORMATI ON CONTACT: Susan B. Hurwitz, (202) 622-
3090 (not a toll-free nunber).

SUPPLEMENTARY | NFORMATI ON:

Paperwor k Reducti on Act

The collection of information in these final regulations has
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been revi ewed and, pending recei pt and eval uation of public
comments, approved by the O fice of Managenent and Budget (QOVB)
under 44 U.S.C. 3507 and assigned control nunber 1545-1612.

An agency may not conduct or sponsor, and a person is not
required to respond to, a collection of information unless the
collection of information displays a valid control nunber
assi gned by QOWB.

The collection of information in this regulation is in
§20.2056(b)-7(d)(3)(ii). This information is required to provide
a method for estates of decedents whose estate tax returns were
due on or before February 18, 1997, to obtain an extension of
time to make the qualified terminable interest property election
under section 2056(b)(7)(B)(v). This information will be used to
inform the IRS of the affected estates that are electing to
obtain the relief granted in the regulation. The collection of
information is mandatory for those estates that seek relief. The
likely respondents are individuals representing estates.

Comments concerning the collection of information should be
directed to OMB, Attention: Desk Officer for the Department of
the Treasury, Office of Information and Regulatory Affairs,
Washington, DC 20503, with copies to the Internal Revenue
Service, Attention: IRS Reports Clearance Officer, OP:FS:FP,
Washington, DC 20224. Any such comments should be submitted not
later than October 19, 1998. Comments are specifically requested
concerning:

Whether the collection of information is necessary for the
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proper performance of the functions of the IRS, including whether
the information wll have practical utility.

The accuracy of the estimted burden associated with the
collection of information (see bel ow);

How t o enhance the quality, utility, and clarity of the
I nformati on coll ect ed;

How to m nim ze the burden of conplying with the collection
of information, including the application of automated coll ection
techni ques or other fornms of information technol ogy; and

Estimates of capital or start-up costs and costs of
operation, mai ntenance, and purchase of services to provide
I nformati on.

Estimates of the reporting burden in these final regul ations
will be reflected in the burden of Form 843 (Cd aimfor Refund and
Request for Abatenment) and Form 706 (Estate Tax Return) or 706NA
(Estate Tax Return for Nonresident Noncitizens).

Books or records relating to this collection of
I nformati on nust be retained as long as their contents nay becone
material in the admnistration of any internal revenue |aw.
Generally, tax returns and tax return information are
confidential, as required by 26 U S. C. 6103.
Backgr ound

On March 1, 1994, the IRS published final estate and gift
tax regulations (26 CFR part 20 and part 25) under sections 2044,
2056, 2207A, 2519, 2523, and 6019 of the Internal Revenue Code
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(Code) in the Federal Register (59 FR 9642). At that tine,
§20.2056(b)-7(d)(3) provided that an income interest (or life
estate) that is contingent upon the executor's election under
section 2056(b)(7)(B)(v) (the QTIP election) is not a qualifying
income interest for life.
On February 18, 1997, temporary regulations (TD 8714)
amending the existing final estate tax regulations relating to
the marital deduction for qualified terminable interest property
(QTIP) were published in the Federal Register (62 FR 7156). A
notice of proposed rulemaking (REG-209830-96) cross-referencing
the temporary regulations was published in the Federal Register
(62 FR 7188) for the same day.
The temporary regulations provide that an income interest
for life (or life estate) that is contingent upon the executor's
QTIP election, will not, because of the contingency, fail to be a
qualifying income interest for life.
Written comments responding to the notice of proposed
rulemaking were received. A public hearing was held on June 3,
1997. After consideration of all the comments, the proposed
regulations under sections 2044 and 2056 are adopted as revised
by this Treasury decision, and the corresponding temporary
regulations are removed.
Expl anati on of Revisions and Sunmary of Commrents
Under section 2056(b)(7)(B)(ii), the surviving spouse has a

qualifying income interest for life in property which passes from
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the decedent if (1) the surviving spouse is entitled to all of
the inconme fromthe property, payable at |east annually (or has a
usufruct interest for life in the property), and (2) no person
has a power to appoint any part of the property to any person

ot her than the surviving spouse.

Comment at ors suggested that the regul ati on, based on the
case law, should specifically provide that as a result of the
executor’s election over a portion of the property, in cases
where the unel ected portion of the property passes to a
beneficiary other than the surviving spouse, the executor wll
not be considered to have a power to appoint any part of the
property to any person other than the surviving spouse.

The final regulation is clarified to provide that an
Interest in property is eligible for treatnent as qualified
term nable interest property if the incone interest is contingent
upon the executor’s election and if that portion of the property
for which no election is made will pass to or for the benefit of
beneficiaries other than the surviving spouse. Two exanples
provided in the tenporary regul ati ons have been revised in the
final regulations to conformto this clarification.

Comments were al so received regarding the effective date of
the tenporary regulations. It was suggested that relief should
be made avail abl e for estates of decedents that did not nake the
QTP election on their estate tax returns because the surviving
spouse’s incone interest in the property was contingent upon the

el ection or because the nonel ected portion of the property was to
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pass to a beneficiary other than the surviving spouse.
Accordingly, the final regulations provide that estates of
decedents whose estate tax returns were due on or before
February 18, 1997, are granted an extension of tinme to nake the
QI P election if: (1) the period of limtations on filing a claim
for credit or refund under section 6511(a) has not expired; and
(2) the estate submits a statenent providing that, pursuant to
section 2044, the surviving spouse’s gross estate will include
the value, at the date of the surviving spouse’ s death, of the
property for which the QIIP election is being nmade. The
statenment nust be signed, under penalties of perjury, by the
surviving spouse, the surviving spouse’s |egal representative (if
the surviving spouse is legally inconpetent), or the surviving
spouse’ s executor (if the surviving spouse is deceased).
Speci al Anal yses

It has been determined that this Treasury decision is not a
significant regulatory action as defined in EO 12866. Therefore,
a regul atory assessnent is not required. It has also been
determ ned that section 553(b) of the Adm nistrative Procedure
Act (5 U.S.C. chapter 5) does not apply to these regul ations and,
because these regul ati ons do not inpose on small entities a
collection of information requirenent, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply. Therefore, a Regulatory
Flexibility Analysis is not required. Pursuant to section
7805(f) of the Code, the notice of proposed rul emaki ng precedi ng

t hese regul ations was submtted to the Chief Counsel for Advocacy
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of the Small Business Adm nistration for conmrent on their inpact
on smal |l busi ness.
Drafting Information

The principal author of these regulations is Susan B.
Hurwitz, Ofice of Assistant Chief Counsel (Passthroughs and
Speci al Industries). However, other personnel fromthe IRS and
the Treasury Departnent participated in their devel opnent.
Li st of Subjects
26 CFR Part 20

Estate taxes, Reporting and recordkeeping requirenents.

26 CFR Part 602

Reporting and recordkeepi ng requirenents.
Adopti on of Anendnents to the Regul ations

Accordingly, 26 CFR parts 20 and 602 are anended as foll ows:
PART 20-- ESTATE TAX; ESTATES OF DECEDENTS DYI NG AFTER AUGUST 16,
1954

Paragraph 1. The authority citation for part 20 continues
toread in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. In 820.2044-1, paragraph (e) Example 8 is added to

read as follows:

§20.2044-1 Certain property for which marital deduction was

previously allowed

* k *k k%

(e)***



- 8-

Exanple 8. Inclusion of trust property when surviving
spouse dies before first decedent’s estate tax return is filed.
D dies on July 1, 1997. Under the terms of Ds wll, a trust is

established for the benefit of Ds spouse, S. The wll provides
that Sis entitled to receive the incone fromthat portion of the
trust that the executor elects to treat as qualified term nabl e
Interest property. The remaining portion of the trust passes as
of Ds date of death to a trust for the benefit of C, D s child.
The trust terns otherw se provide Swith a qualifying inconme
interest for life under section 2056(b)(7)(B)(ii). S dies on
February 10, 1998. On April 1, 1998, D s executor files D's
estate tax return on which an election is nmade to treat a portion
of the trust as qualified term nable interest property under
section 2056(b)(7). S s estate tax return is filed on

Novenber 10, 1998. The value on the date of S s death of the
portion of the trust for which D s executor made a QTIP el ection
Is includible in Ss gross estate under section 2044.

§20.2044-1T [Removed]
Par. 3. Section 20.2044-1T is renoved.
Par. 4. In §20.2056(b)-(7), paragraphs (d)(3) and (h)
Example 6 are revised to read as follows:

§20.2056(b)-(7) Election with respect to life estate for

surviving spouse

* *k k k%

(d)***

(3) Contingent income interests. (i) An income interest for

a term of years, or a life estate subject to termination upon the
occurrence of a specified event (e.g., remarriage), is not a
qualifying income interest for life. However, a qualifying
income interest for life that is contingent upon the executor's
election under section 2056(b)(7)(B)(v) will not fail to be a
qualifying income interest for life because of such contingency
or because the portion of the property for which the election is

not made passes to or for the benefit of persons other than the
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surviving spouse. This paragraph (d)(3)(i) applies with respect
to estates of decedents whose estate tax returns are due after
February 18, 1997. This paragraph (d)(3)(i) also applies to
estates of decedents whose estate tax returns were due on or

bef ore February 18, 1997, that neet the requirenents of paragraph
(d)(3)(ii) of this section

(i1) Estates of decedents whose estate tax returns were due
on or before February 18, 1997, that did not nake the el ection
under section 2056(b)(7)(B)(v) because the surviving spouse’s
I ncome interest in the property was contingent upon the el ection
or because the nonel ected portion of the property was to pass to
a beneficiary other than the surviving spouse are granted an
extension of tine to make the QI P election if the follow ng
requirenents are satisfied:

(A) The period of limtations on filing a claimfor credit
or refund under section 6511(a) has not expired.

(B) Aclaimfor credit or refund is filed on Form 843 with a
revi sed Recapitul ation and Schedule M Form 706 (or 706NA) t hat
signifies the QTP election. Reference to this section should be
made on the Form 843.

(C The followi ng statenent is included with the Form 843:
"The undersigned certifies that the property with respect to
which the QTP election is being made will be included in the
gross estate of the surviving spouse as provided in section 2044
of the Internal Revenue Code, in determning the federal estate

tax liability on the spouse’s death."” The statenent nust be
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si gned, under penalties of perjury, by the surviving spouse, the
surviving spouse’s |egal representative (if the surviving spouse
Is legally inconpetent), or the surviving spouse’'s executor (if

the surviving spouse is deceased).

* * % * *

(h) * * %

Exanple 6. Spouse’s qualifying incone interest for life
contingent on executor’s election. Ds wll established a trust
providing that Sis entitled to receive the incone, payable at
| east annually, fromthat portion of the trust that the executor
elects to treat as qualified term nable interest property. The
portion of the trust which the executor does not elect to treat
as qualified termnable interest property passes as of D s date
of death to a trust for the benefit of C D s child. Under these
facts, the executor is not considered to have a power to appoint
any part of the trust property to any person other than S during
Ss life.

* * % * *

§20.2056(b)-7T [Removed]

Par. 5. Section 20.2056(b)-7T is renoved.

Par. 6. Section 20.2056(b)-10 is revised to read as
fol | ows:

§20.2056(b)-10 Effective dates

Except as specifically provided in §820.2056(b)-5(c)(3)(ii)
and (iii), 20.2056(b)-7(d)(3), 20.2056(b)-7(e)(5), and
20.2056(b)-8(b), the provisions of §§20.2056(b)-5(c),
20.2056(b)-7, 20.2056(b)-8, and 20.2056(b)-9 are applicable with
respect to estates of decedents dying after March 1, 1994. With
respect to decedents dying on or before such date, the executor
of the decedent's estate may rely on any reasonable

interpretation of the statutory provisions.
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§20.2056(b)-10T [Removed]
Par. 7. Section 20.2056(b)-10T is renoved.

PART 602--QOvB CONTROL NUMBERS UNDER THE PAPERWORK REDUCTI ON ACT
Par. 8. In 8602.101, paragraph (c), the entry in the table

for 20.2056(b)-7 is revised to read as follows:

8602.101 OMB Control numbers

* * % * *

(C) * % *
CFR part or section where Current OMB
identified and described control No.

* * % * *

20.2056(10)-7 ..vevereeeeeeeeeeerereeeens 1545-0015
1545-1612

* * % * *

Michael P. Dolan
Deputy Commissioner of Internal Revenue

Approved: July 27, 1998

Donald C. Lubick
Assistant Secretary of the Treasury



