
Treasury intends to work with Congress
on appropriate technical corrections to
the Act to clarify the tax treatment of
banks affiliated with nonbanks. It is
anticipated that any technical corrections
will be effective as of the effective date
of the Act. In the interim, banks (includ-
ing banks for which QSSS elections are
made) should continue to comply with
applicable information reporting and fil-
ing requirements of the Code (e.g.,
§ 6049 (Returns Regarding Payments of
Interest)).

PASSIVE INVESTMENT INCOME

Under § 1362(d)(3)(A), the S election
of a corporation with accumulated earn-
ings and profits terminates if the passive
investment income of the corporation
constitutes more than 25 percent of its
gross receipts for each of three consecu-
tive tax years. In general, § 1362(d)(3)
defines ‘‘passive investment income’’ as
gross receipts derived from royalties,
rents, dividends, interest, annuities, and
sales or exchanges of stock or securities.
Passive investment income does not in-
clude gross receipts directly derived
from the active and regular conduct of a
lending or finance business, provided
the corporation meets the requirements
of § 542(c)(6) (lending or finance com-
pany excluded from the definition of
personal holding company).
Similarly, § 1.1362–2(c)(5)(iii)(B)(1)-

(i) provides that passive investment in-
come does not include gross receipts
directly derived in the ordinary course
of a trade or business of lending or
financing. Under § 1.1362–2(c)(5)(iii)-
(B)(2), gross receipts directly derived in
the ordinary course of a trade or busi-
ness of lending or financing include
gain (as well as interest income) from
loans originated in a lending business;
however, interest earned from the in-
vestment of idle funds in short-term
securities does not constitute gross re-
ceipts directly derived in the ordinary
course of business.
The Service will treat income earned

by an S corporation on the following
banking assets as gross receipts directly
derived from the active and regular
conduct of a banking business—
* All loans and REMIC regular inter-
ests owned, or considered to be
owned, by the bank regardless of
whether the loan originated in the
bank’s business. For these pur-
poses, securities described in
§ 165(g)(2)(C) are not considered
loans.

* Assets required to be held to con-
duct a banking business (such as
Federal Reserve Bank, Federal
Home Loan Bank, or Federal Agri-
cultural Mortgage Bank stock or
participation certificates issued by a
Federal Intermediate Credit Bank
which represent nonvoting stock in
the bank).

* Assets pledged to a third party to
secure deposits or business for the
bank (such as assets pledged to
qualify as a depository for federal
taxes or state funds).

* Investment assets (other than assets
specified in the preceding para-
graphs) that are held by the bank to
satisfy reasonable liquidity needs
(including funds needed to meet
anticipated loan demands).

As a result, income and gain from
these assets will not be considered sub-
ject to the passive investment income
limitation applicable to S corporations.

INTEREST EXPENSE
DISALLOWANCE

Section 265(a)(2) denies taxpayers
(including banks) a deduction for inter-
est on indebtedness incurred or contin-
ued to purchase or carry obligations the
interest on which is wholly exempt from
federal income taxes.
Section 265(b) denies banks and other

financial institutions a deduction for the
portion of a bank’s interest expense that
is allocable to tax-exempt interest and
not otherwise disallowed by § 265(a).
The portion of a bank’s interest expense
that is allocable to tax-exempt interest is
an amount that bears the same ratio to
the interest expense as (1) the bank’s
average adjusted bases of tax-exempt
obligations acquired after August 7,
1986, bears to (2) the average adjusted
bases for all assets of the bank.
Section 1366(a)(1) requires S corpora-

tion shareholders to determine their tax
liability by taking into account their pro
rata share of the corporation’s
nonseparately computed income or loss
and their share of the items of income
(including tax-exempt income), loss, de-
duction, or credit the separate treatment
of which could affect the liability for
tax of any shareholder.
Because § 265(b) provides a special

disallowance rule for banks, the Service
will apply § 265(b) only at the bank
level in determining the amount, if any,
of the bank’s interest expense that is
disallowed. To the extent indebtedness
and tax-exempt obligations are taken

into account in applying § 265(b) at the
bank level, they are not taken into
account again in applying § 265(a) at
the shareholder level.

AUTOMATIC CHANGE IN METHOD
OF ACCOUNTING

The Service will issue further guid-
ance granting permission for an auto-
matic change in method of accounting
for banks that change from the reserve
method of accounting for bad debts.
This guidance will permit changes to be
effective as of the bank’s first taxable
year beginning after December 31,
1996. A bank that wishes to be an S
corporation effective January 1, 1997,
must file the change in method of
accounting and the S election by March
15, 1997.
The principal authors of this notice

are Martin Scha¨ffer and Deane Burke of
the Office of Assistant Chief Counsel
(Passthroughs and Special Industries).
For further information regarding this
notice, contact Martin Scha¨ffer or Deane
Burke at (202) 622–3080 (not a toll-free
call).

SIMPLE IRAs; Questions and
Answers

Notice 97–6

PURPOSE

The purpose of this notice is to
provide guidance, in the form of ques-
tions and answers, with respect to the
SIMPLE plan provisions that are part of
the Small Business Job Protection Act
of 1996 (‘‘SBJPA’’), Pub. Law. 104–
188.
Section 1421 of the SBJPA estab-

lished a simplified tax-favored retire-
ment plan for small employers
(‘‘SIMPLE plan’’) under section 408(p)
of the Internal Revenue Code. Contribu-
tions under a SIMPLE plan are made to
individual retirement accounts or annu-
ities (‘‘SIMPLE IRAs’’) that are estab-
lished pursuant to the SIMPLE plan
adopted by the employer.
This notice provides guidance solely

with respect to certain issues relating to
SIMPLE plans under section 1421 of
the SBJPA. No inference should be
drawn, however, regarding issues not
specifically addressed in this notice that
may be suggested by a particular ques-
tion and answer or as to why certain
questions, and not others, are included.
This notice does not provide guidance
with respect to section 1422 of the
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SBJPA, which provides for a simplified
401(k) arrangement within a qualified
plan that shares many characteristics
with the SIMPLE plans described in this
notice.
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A. SIMPLE PLANS IN GENERAL

Q. A–1: What is a SIMPLE plan?
A. A–1: A SIMPLE plan is a written

arrangement established under section
408(p) of the Code that provides a
simplified tax-favored retirement plan
for small employers. If an employer
establishes a SIMPLE plan, each em-
ployee may choose whether to have the
employer make payments as contribu-
tions under the SIMPLE plan or to
receive these payments directly in cash.
An employer that chooses to establish a
SIMPLE plan must make either match-
ing contributions or nonelective contri-
butions. All contributions under a
SIMPLE plan are made to SIMPLE
IRAs.
Q. A–2: Can contributions made un-

der a SIMPLE plan be made to any type
of IRA?
A. A–2: Contributions under a

SIMPLE plan may only be made to a
SIMPLE IRA, not to any other type of
IRA. A SIMPLE IRA is an individual
retirement account described in section
408(a), or an individual retirement annu-
ity described in section 408(b), to which
the only contributions that can be made
are contributions under a SIMPLE plan
and rollovers or transfers from another
SIMPLE IRA.
Q. A–3: Can a SIMPLE plan be

maintained on a fiscal year basis?

A. A–3: A SIMPLE plan may only
be maintained on a calendar year basis.
Thus, for example, employer eligibility
to establish a SIMPLE plan (see Q&As
B–1 through B–5) and SIMPLE plan
contributions (see Q&As D–1 through
D–6) are determined on a calendar year
basis.

B. EMPLOYERS THAT CAN
ESTABLISH SIMPLE PLANS

Q. B–1: Can any employer establish
a SIMPLE plan?
A. B–1: SIMPLE plans may be estab-

lished only by employers that had no
more than 100 employees who earned
$5,000 or more in compensation during
the preceding calendar year (the ‘‘100–
employee limitation’’). See Q&As C–4
and C–5 for the definition of compensa-
tion. For purposes of the 100-employee
limitation, all employees employed at
any time during the calendar year are
taken into account, regardless of
whether they are eligible to participate
in the SIMPLE plan. Thus, employees
who are excludable under the rules of
section 410(b)(3) or who have not met
the plan’s minimum eligibility require-
ments must be taken into account. Em-
ployees also include self-employed indi-
viduals described in section 401(c)(1)
who received earned income from the
employer during the year.
Q. B–2: Is there a grace period that

can be used by an employer that ceases
to satisfy the 100-employee limitation?
A. B–2: An employer that previously

maintained a SIMPLE plan is treated as
satisfying the 100-employee limitation
for the two calendar years immediately
following the calendar year for which it
last satisfied the 100-employee limita-
tion. However, if the failure to satisfy
the 100-employee limitation is due to an
acquisition, disposition or similar trans-
action involving the employer, then the
two-year grace period will apply only in
accordance with rules similar to the
rules of section 410(b)(6)(C)(i).
Q. B–3: Can an employer make con-

tributions under a SIMPLE plan for a
calendar year if it maintains another
qualified plan?
A. B–3: An employer cannot make

contributions under a SIMPLE plan for
a calendar year if the employer, or a
predecessor employer, maintains a quali-
fied plan under which any of its em-
ployees receives an allocation of contri-
butions (in the case of a defined
contribution plan) or has an increase in
a benefit accrued or treated as an ac-

crued benefit under section 411(d)(6) (in
the case of a defined benefit plan) for
any plan year beginning or ending in
that calendar year. For this purpose, a
‘‘qualified plan’’ means a plan, contract,
pension or trust described in section
219(g)(5) and includes a qualified plan
(described in section 401(a)), a qualified
annuity plan (described in section
403(a)), an annuity contract (described
in section 403(b)), a plan established for
employees of a state, a political subdivi-
sion or by an agency or instrumentality
of any state or political subdivision
(other than an eligible deferred compen-
sation plan described in section 457(b)),
a simplified employee pension (‘‘SEP’’)
(described in section 408(k)) and a trust
described in section 501(c)(18). In ap-
plying these rules, transfers, rollovers or
forfeitures are disregarded, except to the
extent forfeitures replace otherwise re-
quired contributions.
Q. B–4: Are tax-exempt employers

and governmental entities permitted to
maintain SIMPLE plans?
A. B–4: Yes. Excludable contribu-

tions may be made to the SIMPLE IRA
of employees of tax-exempt employers
and governmental entities on the same
basis as contributions may be made to
employees of other eligible employers.
Q. B–5: Do the employer aggregation

and leased employee rules apply for
purposes of the SIMPLE plan rules
under section 408(p)?
A. B–5: For purposes of applying the

SIMPLE plan rules under section
408(p), certain related employers (trades
or businesses under common control)
are treated as a single employer. These
related employers include controlled
groups of corporations under section
414(b), partnerships or sole proprietor-
ships under common control under sec-
tion 414(c), and affiliated service groups
under section 414(m). In addition,
leased employees described in section
414(n) are treated as employed by the
employer.
Example:Individual P owns Business
A, a computer rental agency, that has
80 employees who received more
than $5,000 in compensation in 1996.
Individual P also owns Business B,
which repairs computers and has 60
employees who received more than
$5,000 in compensation in 1996. Indi-
vidual P is the sole proprietor of both
businesses. Section 414(c) provides
that the employees of partnerships
and sole proprietorships that are under
common control are treated as em-
ployees of a single employer. Thus,
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for purposes of the SIMPLE plan
rules, all 140 employees are treated as
employed by Individual P. Therefore,
neither Business A nor Business B is
eligible to establish a SIMPLE plan
for 1997.

C. EMPLOYEE ELIGIBILITY TO
PARTICIPATE IN A SIMPLE PLAN

Q. C–1: Which employees of an em-
ployer must be eligible to participate
under the SIMPLE plan?
A. C–1: If an employer establishes a

SIMPLE plan, all employees of the
employer who received at least $5,000
in compensation from the employer dur-
ing any 2 preceding calendar years
(whether or not consecutive) and who
are reasonably expected to receive at
least $5,000 in compensation during the
calendar year, must be eligible to par-
ticipate in the SIMPLE plan for the
calendar year.
An employer, at its option, may ex-

clude from eligibility employees de-
scribed in section 410(b)(3). These em-
ployees are:
(1) Employees who are included in a
unit of employees covered by an
agreement that the Secretary of Labor
finds to be a collective bargaining
agreement between employee repre-
sentatives and one or more employers,
if there is evidence that retirement
benefits were the subject of good
faith bargaining between such em-
ployee representatives and such em-
ployer or employers;
(2) In the case of a trust established
or maintained pursuant to an agree-
ment that the Secretary of Labor finds
to be a collective bargaining agree-
ment between air pilots represented in
accordance with Title II of the Rail-
way Labor Act and one or more
employees, all employees not covered
by that agreement; and
(3) Employees who are nonresident
aliens and who received no earned
income (within the meaning of sec-
tion 911(d)(2)) from the employer that
constitutes income from sources
within the United States (within the
meaning of section 861(a)(3)).

As noted in Q&A B–5, the employer
aggregation and leased employee rules
apply for purposes of section 408(p).
Thus, for example, if two related em-
ployers must be aggregated under the
rules of section 414(b), all employees of
either employer who satisfy the eligibil-
ity criteria must be allowed to partici-
pate in the SIMPLE plan.

Q. C–2: May an employer impose
less restrictive eligibility requirements?
A. C–2: An employer may impose

less restrictive eligibility requirements
by eliminating or reducing the prior year
compensation requirements, the current
year compensation requirements, or
both, under its SIMPLE plan. For ex-
ample, the employer could allow partici-
pation for employees who received
$3,000 in compensation during any pre-
ceding calendar year. However, the em-
ployer cannot impose any other condi-
tions on participating in a SIMPLE plan.
Q. C–3: May an employee participate

in a SIMPLE plan if he or she also
participates in a plan of a different
employer for the same year?
A. C–3: An employee may participate

in a SIMPLE plan even if he or she also
participates in a plan of a different
employer for the same year. However,
the employee’s salary reduction contri-
butions are subject to the limitations of
section 402(g), which provides an aggre-
gate limit on the exclusion for elective
deferrals for any individual. Similarly,
an employee who participates in a
SIMPLE plan and an eligible deferred
compensation plan described in section
457(b) is subject to the limitations de-
scribed in section 457(c). An employer
that establishes a SIMPLE plan is not
responsible for monitoring compliance
with either of these limitations.
Q. C–4: What definition of compen-

sation applies for purposes of the
SIMPLE plan rules in the case of an
individual who is not a self-employed
individual?
A. C–4: For purposes of the SIMPLE

plan rules, in the case of an individual
who is not a self-employed individual,
compensation means the amount de-
scribed in section 6051(a)(3) (wages,
tips, and other compensation from the
employer subject to income tax with-
holding under section 3401(a)), and
amounts described in section 6051(a)(8),
including elective contributions made
under a SIMPLE plan, and compensation
deferred under a section 457 plan. For
purposes of applying the 100-employee
limitation, and in determining whether
an employee is eligible to participate in
a SIMPLE plan (i.e., whether the em-
ployee had $5,000 in compensation for
any 2 preceding years), an employee’s
compensation also includes the employ-
ee’s elective deferrals under a section
401(k) plan, a salary reduction SEP and
a section 403(b) annuity contract.
Q. C–5: What definition of compen-

sation applies for purposes of the

SIMPLE plan rules in the case of a
self-employed individual?
A. C–5: For purposes of the SIMPLE

plan rules, in the case of a self-
employed individual, compensation
means net earnings from self-
employment determined under section
1402(a), prior to subtracting any contri-
butions made under the SIMPLE plan
on behalf of the individual.

D. SIMPLE PLAN CONTRIBUTIONS

Q. D–1: What contributions must an
employer make under a SIMPLE plan?
A. D–1: If an employer establishes a

SIMPLE plan, it must make salary re-
duction contributions, as described in
Q&A D–2, to the extent elected by
employees. In addition, the employer
must make employer matching contribu-
tions, as described in Q&As D–4 and
D–5, or employer nonelective contribu-
tions, as described in Q&A D–6. These
are the only contributions that may be
made under a SIMPLE plan.
Q. D–2: What is a salary reduction

contribution?
A. D–2: A salary reduction contribu-

tion is a contribution made pursuant to
an employee’s election to have an
amount contributed to his or her
SIMPLE IRA, rather than have the
amount paid directly to the employee in
cash. An employee must be permitted to
elect to have salary reduction contribu-
tions made at the level specified by the
employee, expressed as a percentage of
compensation for the year. Additionally,
an employer may permit an employee to
express the level of salary reduction
contributions as a specific dollar
amount. An employer may not place any
restrictions on the amount of an employ-
ee’s salary reduction contributions (e.g.,
by limiting the contribution percentage),
except to the extent needed to comply
with the annual limit on the amount of
salary reduction contributions described
in Q&A D–3.
Q. D–3: What is the annual limit on

the amount of salary reduction contribu-
tions under a SIMPLE plan?
A. D–3: For 1997, the maximum an-

nual amount of salary reduction contri-
butions that can be made on behalf of
any employee under a SIMPLE plan is
$6,000. This amount will be adjusted by
the Service to reflect any changes in the
cost of living.
Q. D–4: What employer matching

contribution is generally required under
a SIMPLE plan?
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A. D–4: Under a SIMPLE plan, an
employer is generally required to make
a contribution on behalf of each eligible
employee in an amount equal to the
employee’s salary reduction contribu-
tions, up to a limit of 3 percent of the
employee’s compensation for the entire
calendar year.
Q. D–5: Can the 3-percent limit on

matching contributions be reduced?
A. D–5: The 3-percent limit on

matching contributions is permitted to
be reduced for a calendar year at the
election of the employer, but only if:
(1) The limit is not reduced below 1
percent;
(2) The limit is not reduced for more
than 2 years out of the 5-year period
that ends with (and includes) the year
for which the election is effective;
and
(3) Employees are notified of the
reduced limit within a reasonable pe-
riod of time before the 60-day elec-
tion period during which employees
can enter into salary reduction agree-
ments. See Q&A E–1.
For purposes of applying the rule

described in paragraph (2) of this Q&A
D–5, in determining whether the limit
was reduced below 3 percent for a year,
any year before the first year in which
an employer (or a predecessor em-
ployer) maintains a SIMPLE plan will
be treated as a year for which the limit
was 3 percent. If an employer chooses
to make nonelective contributions for a
year (see Q&A D–6), that year also will
be treated as a year for which the limit
was 3 percent.
Q. D–6: May an employer make non-

elective contributions instead of match-
ing contributions?
A. D–6: As an alternative to making

matching contributions under a SIMPLE
plan (as described in Q&A D–4 and
D–5), an employer may make nonelec-
tive contributions equal to 2 percent of
each eligible employee’s compensation
for the entire calendar year. The em-
ployer’s nonelective contributions must
be made for each eligible employee
regardless of whether the employee
elects to make salary reduction contribu-
tions for the calendar year. The em-
ployer may, but is not required to, limit
nonelective contributions to eligible em-
ployees who have at least $5,000 (or
some lower amount selected by the
employer) of compensation for the year.
For purposes of the 2-percent non-

elective contribution, the compensation
taken into account must be limited to
the amount of compensation that may be

taken into account under section
401(a)(17) for the year. The section
401(a)(17) limit for 1997 is $160,000.
This amount will be adjusted by the
Service for subsequent years to reflect
changes in the cost of living.
An employer may substitute the

2-percent nonelective contribution for
the matching contribution for a year,
only if:
(1) Eligible employees are notified
that a 2-percent nonelective contribu-
tion will be made instead of a match-
ing contribution; and
(2) This notice is provided within a
reasonable period of time before the
60-day election period during which
employees can enter into salary re-
duction agreements. See Q&A E–1.

E. EMPLOYEE ELECTIONS

Q. E–1: When must an employee be
given the right to enter into a salary
reduction agreement?
A. E–1: During the 60-day period

immediately preceding January 1 of a
calendar year (i.e., November 2 to De-
cember 31 of the preceding calendar
year), an eligible employee must be
given the right to enter into a salary
reduction agreement for the calendar
year, or to modify a prior agreement
(including reducing the amount subject
to this agreement to $0). However, for
the year in which the employee becomes
eligible to make salary reduction contri-
butions, the period during which the
employee may enter into a salary reduc-
tion agreement or modify a prior agree-
ment is a 60-day period that includes
either the date the employee becomes
eligible or the day before that date. For
example, if an employer establishes a
SIMPLE plan effective as of July 1,
1997, each eligible employee becomes
eligible to make salary reduction contri-
butions on that date and the 60-day
period must begin no later than July 1
and cannot end before June 30, 1997.
During these 60-day periods, employ-

ees have the right to modify their salary
reduction agreements without restric-
tions. In addition, for the year in which
an employee becomes eligible to make
salary reduction contributions, the em-
ployee must be able to commence these
contributions as soon as the employee
becomes eligible, regardless of whether
the 60-day period has ended.
Q. E–2: Can a SIMPLE plan provide

additional or longer election periods?
A. E–2: Nothing precludes a SIMPLE

plan from providing additional or longer

periods for permitting employees to en-
ter into salary reduction agreements or
to modify prior agreements. For ex-
ample, a SIMPLE plan can provide a
90-day election period instead of the
60-day period described in Q&A E–1.
Similarly, in addition to the 60-day
period described in Q&A E–1, a
SIMPLE plan can provide quarterly
election periods during the 30 days
before each calendar quarter.
Q. E–3: Does an employee have the

right to terminate a salary reduction
agreement outside a SIMPLE plan’s nor-
mal election period?
A. E–3: An employee must be given

the right to terminate a salary reduction
agreement for a calendar year at any
time during the year. A SIMPLE plan
may provide that an employee who
terminates a salary reduction agreement
at any time other than the periods
described in Q&A E–1 or E–2 is not
eligible to resume participation until the
beginning of the next calendar year.
Q. E–4: Must an employer allow an

employee to select the financial institu-
tion to which the employer will make
all SIMPLE plan contributions on behalf
of the employee?
A. E–4: Generally, under section

408(p), an employer must permit an
employee to select the financial institu-
tion for the SIMPLE IRA to which the
employer will make all contributions on
behalf of the employee. If an employer
uses Form 5305-SIMPLE as modified in
Q&A K–3, the employer may modify
page 3 of Form 5305–SIMPLE (October
1996) (Model Salary Reduction Agree-
ment) to include a section for employees
to indicate the financial institution they
have selected and any additional infor-
mation necessary to facilitate transmittal
of the contribution to that institution.
Alternatively, under the exception de-
scribed in Q&A J–1, an employer may
require that all contributions be made to
a designated financial institution.

F. VESTING REQUIREMENTS

Q. F–1: Must contributions under a
SIMPLE plan be nonforfeitable?
A. F–1: Yes. All contributions under

a SIMPLE plan must be fully vested
and nonforfeitable when made.
Q. F–2: May amounts held in a

SIMPLE IRA be withdrawn at any
time?
A. F–2: Yes. An employer may not

require an employee to retain any por-
tion of the contributions in his or her
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SIMPLE IRA or otherwise impose any
withdrawal restrictions.

G. EMPLOYER ADMINISTRATIVE
AND NOTIFICATION
REQUIREMENTS

Q. G–1: What notification require-
ments apply to employers?
A. G–1: An employer must notify

each employee, immediately before the
employee’s 60-day election period de-
scribed in Q&A E–1, of the employee’s
opportunity to enter into a salary reduc-
tion agreement or to modify a prior
agreement. If applicable, this notifica-
tion must disclose an employee‘‘s ability
to select the financial institution that
will serve as the trustee of the employ-
ee’’s SIMPLE IRA as described in Q&A
E–4. If an employer uses Form 5305–
SIMPLE as modified in Q&A K–3, the
employer may modify page 3 of Form
5305–SIMPLE (October 1996) (Model
Notification to Eligible Employees) to
disclose an employee‘‘s ability to select
the financial institution that will serve as
the trustee of the employee’’s SIMPLE
IRA as described in Q&A E–4. The
notification must also include the sum-
mary description described in Q&A
H–1. In the case of a SIMPLE plan
established using Form 5305–SIMPLE,
the summary description requirement
may be satisfied by providing a com-
pleted copy of pages one and two of
Form 5305–SIMPLE that reflects the
terms of the employer’s plan (including
the materials provided by the trustee for
completion of Article VI).
Q. G–2: May the notifications regard-

ing a reduced matching contribution
(described in Q&A D–5) and a nonelec-
tive contribution in lieu of a matching
contribution (described in Q&A D–6) be
provided at the same time as the notifi-
cation of an employee’s opportunity to
enter into a salary reduction agreement
and the summary description?
A. G–2: Yes. An employer is deemed

to provide the notification regarding a
reduced matching contribution or a non-
elective contribution in lieu of a match-
ing contribution within a reasonable pe-
riod of time before the 60-day election
period if, immediately before the 60-day
election period, this notification is in-
cluded with the notification of an em-
ployee’s opportunity to enter into a
salary reduction agreement.
Q. G–3: What reporting penalties un-

der the Code apply if an employer fails
to provide one or more of the required
notices?

A. G–3: If the employer fails to pro-
vide one or more of the required notices
described in Q&A G–1, the employer
will be liable, under the Code, for a
penalty of $50 per day until the notices
are provided. If the employer shows that
the failure was due to reasonable cause,
the penalty will not be imposed. To the
extent that each employee is permitted
to select the trustee for his or her
SIMPLE IRA pursuant to Q&A E–4,
and is so notified in accordance with
Q&A G–1, and the information with
respect to the trustee (the name and
address of the trustee and its withdrawal
procedures) is not available at the time
the employer is required to provide the
summary description, the employer is
deemed to have shown reasonable cause
for failure to provide this information to
eligible employees, but only if the em-
ployer sees to it that this information is
provided to the employee as soon as
administratively feasible once the trustee
has been selected.
Q. G–4: What if an eligible employee

is unwilling or unable to establish a
SIMPLE IRA?
A. G–4: If an eligible employee who

is entitled to a contribution under a
SIMPLE plan is unwilling or unable to
establish a SIMPLE IRA with any finan-
cial institution prior to the date on
which the contribution is required to be
made to the SIMPLE IRA of the em-
ployee under Q&A G–5 or G–6, an
employer may execute the necessary
documents to establish a SIMPLE IRA
on the employee‘‘s behalf with a finan-
cial institution selected by the employer.
Q. G–5: When must an employer

make salary reduction contributions un-
der a SIMPLE plan?
A. G–5: The employer must make

salary reduction contributions to the fi-
nancial institution maintaining the
SIMPLE IRA no later than the close of
the 30-day period following the last day
of the month in which amounts would
otherwise have been payable to the
employee in cash. The Department of
Labor has indicated that most SIMPLE
plans are also subject to Title I of the
Employee Retirement Income Security
Act of 1974 (ERISA). The Department
of Labor has informed the Treasury
Department and the Service that, as a
matter of enforcement policy, for these
plans, salary reduction contributions
must be made to the SIMPLE IRA as of
the earliest date on which the contribu-
tions can reasonably be segregated from

the employer’s general assets, but in no
event later than the 30-day deadline
described above.
Q. G–6: When must an employer

make matching and nonelective contri-
butions under a SIMPLE plan?
A. G–6: Matching and nonelective

employer contributions must be made to
the financial institution maintaining the
SIMPLE IRA no later than the due date
for filing the employer’s income tax
return, including extensions, for the tax-
able year that includes the last day of
the calendar year for which the contri-
butions are made.

H. TRUSTEE ADMINISTRATIVE
REQUIREMENTS

Q. H–1: What information must a
SIMPLE IRA trustee provide to an
employer?
A. H–1: Each year, a SIMPLE IRA

trustee must provide the employer spon-
soring the SIMPLE plan with a sum-
mary description containing the follow-
ing information:
(1) The name and address of the
employer and the trustee.
(2) The requirements for eligibility
for participation.
(3) The benefits provided with re-
spect to the arrangement.
(4) The time and method of making
elections with respect to the arrange-
ment.
(5) The procedures for, and effects
of, withdrawals (including rollovers)
from the arrangement.

The trustee must provide the summary
description to the employer early
enough to allow the employer to meet
its notification obligation described in
Q&A G–1. However, a trustee is not
required to provide the summary de-
scription prior to agreeing to be the
trustee of a SIMPLE IRA for the
SIMPLE plan.
A trustee that fails to provide the

employer with a summary plan descrip-
tion incurs a $50 penalty, under the
Code, for each day the failure continues,
unless the trustee shows that the failure
is due to reasonable cause. To the extent
that the employer or trustee provides the
information described in paragraphs (1)
through (5) of this Q&A H–1 within the
time period prescribed in Q&A G–1 to
the employee for whom the SIMPLE
IRA is established, the trustee of that
SIMPLE IRA is deemed to have shown
reasonable cause for failure to provide
that information to the employer. For
example, if the employer provides its
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name and address and the information
described in paragraphs (2) through (4)
of this Q&A H–1, and the effects of
withdrawal to all eligible employees in a
SIMPLE plan in accordance with Q&A
G–1, and the trustee provides its name
and address and its procedures for with-
drawal to each eligible employee for
whom a SIMPLE IRA is established
with the trustee under the SIMPLE plan,
the trustee will be deemed to have
shown reasonable cause for failing to
provide the employer the information
described in paragraphs (1) through (5)
of this Q&A H–1.
In the case of a SIMPLE plan estab-

lished using Form 5305–SIMPLE, a
trustee may satisfy this obligation by
providing an employer with a current
copy of Form 5305–SIMPLE, with in-
structions, the information required for
completion of Article VI, and the name
and address of the financial institution.
The trustee should provide guidance to
the employer concerning the need to
complete the first two pages of Form
5305–SIMPLE in accordance with its
plan’s terms and to distribute completed
copies to eligible employees.
The trustee of a transfer SIMPLE IRA

is not required to provide the summary
description described in the preceding
paragraph. A SIMPLE IRA is a transfer
SIMPLE IRA if it is not a SIMPLE IRA
to which the employer has made contri-
butions under the SIMPLE plan.
Q. H–2: What information must a

SIMPLE IRA trustee provide to partici-
pants in the SIMPLE plan?
A. H–2: Within 30 days after the

close of each calendar year, a SIMPLE
IRA trustee must provide each indi-
vidual on whose behalf an account is
maintained with a statement of the indi-
vidual’’s account balance as of the close
of that calendar year and the account
activity during that calendar year. A
trustee who fails to provide individuals
with this statement incurs a $50 penalty,
under the Code, for each day the failure
continues, unless the trustee shows that
the failure is due to reasonable cause.
However, no penalty will apply if a
trustee provides this statement not later
than January 31 following the calendar
year to which the statement relates. The
trustee must also provide any other
information required to be furnished to
IRA holders (e.g., disclosure statements
for individual retirement plans as re-
ferred to in section 1.408–6 of the
regulations).

Q. H–3: What information must a
SIMPLE IRA trustee provide to the
Service?
A. H–3: Section 408(i) requires the

trustee of an individual retirement ac-
count to make reports regarding these
accounts to the Service. The Service
intends to modify Form 5498,Individual
Retirement Arrangement Information, to
require that the amount of contributions
to a SIMPLE IRA, rollover contribu-
tions, and the fair market value of the
account be reported, and that contribu-
tions to a SIMPLE IRA be identified as
such. A trustee who fails to file these
reports incurs a $50 penalty under the
Code for each failure, unless it is shown
that the failure is due to reasonable
cause.
Q. H–4: Are distributions from a

SIMPLE IRA required to be reported on
Form 1099–R?
A. H–4: Pursuant to section 6047 of

the Code and section 35.3405–1 of the
regulations, the payor of a designated
distribution from an IRA must report the
distribution on Form 1099–R. A distri-
bution from a SIMPLE IRA is a desig-
nated distribution from an IRA and thus
must be reported on Form 1099–R. The
IRS intends to revise Form 1099–R,
Distributions From Pensions, Annuities,
Retirement or Profit-sharing Plans,
IRAs, Insurance Contracts, Etc., to re-
flect the requirements that apply to
SIMPLE IRAs. The penalty, under the
Code, for failure to report a designated
distribution from an IRA (including a
SIMPLE IRA) is determined under sec-
tions 6721–6724.
Q. H–5: Is a SIMPLE IRA trustee

responsible for reporting whether a dis-
tribution to a participant occurred during
the two-year period described in Q&A
I–2?
A. H–5: Yes. A SIMPLE IRA trustee

is required to report on Form 1099–R
whether a distribution to a participant
occurred during the two-year period de-
scribed in Q&A I–2. A trustee is permit-
ted to prepare this report on the basis of
its own records with respect to the
SIMPLE IRA account. A trustee may,
but is not required to, take into account
other adequately substantiated informa-
tion regarding the date on which an
individual first participated in any
SIMPLE plan maintained by the indi-
vidual’s employer. See Q&A I–2 on the
effect of distributions within this two-
year period.

I. TAX TREATMENT OF SIMPLE
PLANS

Q. I–1: What are the tax conse-
quences of SIMPLE plan contributions?
A. I–1: Contributions to a SIMPLE

IRA are excludable from federal income
tax and not subject to federal income
tax withholding. Salary reduction contri-
butions to a SIMPLE IRA are subject to
tax under the Federal Insurance Contri-
butions Act (‘‘FICA’’), the Federal Un-
employment Tax Act (‘‘FUTA’’), and the
Railroad Retirement Act (‘‘RRTA’’), and
must be reported on Form W–2, Wage
and Tax Statement. Matching and non-
elective contributions to a SIMPLE IRA
are not subject to FICA, FUTA, or
RRTA taxes, and are not required to be
reported on Form W–2.
Q. I–2: What are the tax conse-

quences when amounts are distributed
from a SIMPLE IRA?
A. I–2: Generally, the same tax re-

sults apply to distributions from a
SIMPLE IRA as to distributions from a
regular IRA (i.e., an IRA described in
section 408(a) or (b)). However, a spe-
cial rule applies to a payment or distri-
bution received from a SIMPLE IRA
during the two-year period beginning on
the date on which the individual first
participated in any SIMPLE plan main-
tained by the individual’s employer (the
‘‘two-year period’’).
Under this special rule, if the addi-

tional income tax on early distributions
under section 72(t) applies to a distribu-
tion within this two-year period, section
72(t)(6) provides that the rate of addi-
tional tax under this special rule is
increased from 10 percent to 25 percent.
If one of the exceptions to application
of the tax under section 72(t) applies
(e.g., for amounts paid after age 59 1/2,
after death, or as part of a series of
substantially equal payments), the ex-
ception also applies to distributions
within the two-year period and the 25-
percent additional tax does not apply.
Q. I–3: Are there any special rollover

rules that apply to a distribution from a
SIMPLE IRA?
A. I–3: Section 408(d)(3)(G) provides

that the rollover provisions of section
408(d)(3) apply to a distribution from a
SIMPLE IRA during the two-year pe-
riod described in Q&A I–2 only if the
distribution is paid into another SIMPLE
IRA. Thus, a distribution from a
SIMPLE IRA during that two-year pe-
riod qualifies as a rollover contribution
(and thus is not includable in gross
income) only if the distribution is paid
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into another SIMPLE IRA and satisfies
the other requirements of section
408(d)(3) for treatment as a rollover
contribution.
Q. I–4: Can an amount be transferred

from a SIMPLE IRA to another IRA in
a tax-free trustee-to-trustee transfer?
A. I–4: During the two-year period

described in Q&A I–2, an amount in a
SIMPLE IRA can be transferred to
another SIMPLE IRA in a tax-free
trustee-to-trustee transfer. If, during this
two-year period, an amount is paid from
a SIMPLE IRA directly to the trustee of
an IRA that is not a SIMPLE IRA, the
payment is neither a tax-free trustee-to-
trustee transfer nor a rollover contribu-
tion; the payment is a distribution from
the SIMPLE IRA and a contribution to
the other IRA that does not qualify as a
rollover contribution. After the expira-
tion of the two-year period, an amount
in a SIMPLE IRA can be transferred in
a tax-free trustee-to-trustee transfer to an
IRA that is not a SIMPLE IRA.
Q. I–5: When does the two-year pe-

riod described in Q&A I–2 begin?
A. I–5: The two-year period de-

scribed in Q&A I–2 begins on the first
day on which contributions made by the
individual‘‘s employer are deposited in
the individual’’s SIMPLE IRA.
Q. I–6: Do the qualification rules of

section 401(a) apply to contributions
under a SIMPLE plan?
A. I–6: None of the qualification

rules of section 401(a) apply to SIMPLE
plans. For example, the section 415 and
416 rules do not apply to contributions
under a SIMPLE plan. Similarly, the
section 401(a)(17) limit does not apply
to salary reduction contributions and
matching contributions. However, as
noted in Q&A D–6, the amount of
compensation that may be taken into
account for purposes of the 2-percent
nonelective contribution is limited to the
amount that may be taken into account
under section 401(a)(17) for the year.
Q. I–7: What rules apply to an em-

ployer’s ability to deduct contributions
under a SIMPLE plan?
A. I–7: Pursuant to section 404(m),

contributions under a SIMPLE plan are
deductible in the taxable year of the
employer with or within which the cal-
endar year for which contributions were
made ends (without regard to the limita-
tions of section 404(a)). For example, if
an employer has a June 30 taxable year
end, contributions under the SIMPLE
plan for the calendar year 1997 (includ-
ing contributions made in 1997 before

June 30, 1997) are deductible in the
taxable year ending June 30, 1998.
Contributions will be treated as made
for a particular taxable year if they are
made on account of that taxable year
and are made by the due date (including
extensions) prescribed by law for filing
the return for the taxable year.

J. EXCEPTION FOR USE OF
DESIGNATED FINANCIAL
INSTITUTION

Q. J–1: Can an employer designate a
particular financial institution to which
all contributions under the SIMPLE plan
will be made?
A. J–1: Yes. In accordance with sec-

tion 408(p)(7), instead of making
SIMPLE plan contributions to the finan-
cial institution selected by each eligible
employee (see Q&A E–4), an employer
may require that all contributions on
behalf of all eligible employees under
the SIMPLE plan be made to SIMPLE
IRAs at a particular financial institution
if the following requirements are met:
(1) the employer and the financial insti-
tution agree that the financial institution
will be a designated financial institution
under section 408(p)(7) (‘‘DFI’’) for the
SIMPLE plan; (2) the financial institu-
tion agrees that, if a participant so
requests, the participant’s balance will
be transferred without cost or penalty to
another SIMPLE IRA (or, after the
two-year period described in Q&A I–2,
to any IRA) at a financial institution
selected by the participant; and (3) each
participant is given written notification
describing the procedures under which,
if a participant so requests, the partici-
pant’s balance will be transferred with-
out cost or penalty to another SIMPLE
IRA (or, after the two-year period de-
scribed in Q&A I–2, to any IRA) at a
financial institution selected by the par-
ticipant.
This Q&A J–1 is illustrated by the
following examples:
Example 1:A representative of Finan-
cial Institution L approaches Employer
B concerning the establishment of a
SIMPLE plan. Employer B agrees to
establish a SIMPLE plan for its eli-
gible employees. Employer B would
prefer to avoid writing checks to more
than one financial institution on behalf
of employees, and is interested in
making all contributions under the
SIMPLE plan to a single financial
institution. Employer B and Financial
Institution L agree that Financial Insti-
tution L will be a DFI and Financial

Institution L agrees that, if a partici-
pant so requests, it will transfer the
participant’s balance, without cost or
penalty, to another SIMPLE IRA (or,
after the two-year period described in
Q&A I–2, to any IRA) at a financial
institution selected by the participant.
A SIMPLE IRA is established for each
participating employee of Employer B
at Financial Institution L. Each partici-
pant is provided with a written de-
scription of how and when the partici-
pant may direct that the participant’s
balance attributable to contributions
made to Financial Institution L be
transferred without cost or penalty to a
SIMPLE IRA (or, after the two-year
period described in Q&A I–2, to any
IRA) at another financial institution
selected by the participant. Financial
Institution L is a DFI, and Employer B
may require that all contributions on
behalf of all eligible employees be
made to SIMPLE IRAs at Financial
Institution L.
Example 2:A representative of Finan-
cial Institution M approaches Em-
ployer C concerning the establishment
of a SIMPLE plan. Employer C in-
vites Financial Institution M to make
a presentation on its investment op-
tions for SIMPLE IRAs to Employer
C’s employees. Each eligible em-
ployee receives notification that the
employer must permit the employee
to select which financial institution
will serve as the trustee of the em-
ployee’s SIMPLE IRA (see Q&A
G–1). All eligible employees of Em-
ployer C voluntarily select Financial
Institution M to serve as the trustee of
the SIMPLE IRAs to which Employer
C will make all contributions on
behalf of the employees. Financial
Institution M is not a DFI merely
because all eligible employees of Em-
ployer C selected Financial Institution
M to serve as the trustee of their
SIMPLE IRAs and Employer C con-
sequently makes all contributions to
Financial Institution M. Therefore, Fi-
nancial Institution M is not required
to transfer SIMPLE IRA balances
without cost or penalty.
Example 3:Assume the same facts as
Example 2, except that Employee X
and Employee Y, who made salary
reduction elections, failed to establish
SIMPLE IRAs to receive SIMPLE
plan contributions on their behalf be-
fore the first date on which Employer
C is required to make a contribution
to their SIMPLE IRAs. Employer C
establishes SIMPLE IRAs at Financial
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Institution M for these employees and
contributes the amount required to
their accounts. Financial Institution M
is not a DFI merely because Em-
ployer C establishes SIMPLE IRAs
on behalf of Employee X and Em-
ployee Y while all other employees
voluntarily select Financial Institution
M to serve as the trustee of the
SIMPLE IRAs to which Employer C
will make contributions on their be-
half.
Q. J–2: May the time and manner in

which a participant may transfer his or
her balance without cost or penalty be
limited without violating the require-
ments of section 408(p)(7)?
A. J–2: Yes. Section 408(p)(7) will

not be violated merely because a partici-
pant is given only a reasonable period
of time each year in which to transfer
his or her balance without cost or
penalty. A participant will be deemed to
have been given a reasonable period of
time in which to transfer his or her
balance without cost or penalty if, for
each calendar year, the participant has
until the end of the 60-day period
described in Q&A E–1 to request to
transfer, without cost or penalty, his or
her balance attributable to SIMPLE plan
contributions for the calendar year fol-
lowing that 60-day period (or, for the
year in which an employee becomes
eligible to make salary reduction contri-
butions, for the balance of that year) and
subsequent calendar years.
If the time or manner in which a

participant may transfer his or her bal-
ance without cost or penalty is limited,
any such limitation must be disclosed as
part of the written notification described
in Q&A J–1. In the case of a SIMPLE
plan established using Form 5305–
SIMPLE, if the summary description
requirement is being satisfied by provid-
ing a completed copy of pages one and
two of Form 5305–SIMPLE, Article VI
(Procedures for Withdrawal) must con-
tain a clear explanation of any such
limitation.
This Q&A J–2 is illustrated by the

following examples:
Example 1:Employer A first estab-
lishes a SIMPLE plan effective Janu-
ary 1, 1998, and intends to make all
contributions to Financial Institution
M, which has agreed to serve as a
DFI. For the 1998 calendar year,
Employer A provides the 60-day elec-
tion period described in Q&A E–1
beginning November 2, 1997, and
notifies each participant that he or she
may request that his or her balance

attributable to future contributions be
transferred from Financial Institution
M to a SIMPLE IRA at a financial
institution that the participant selects.
The notification states that the trans-
fer will be made without cost or
penalty if the participant contacts Fi-
nancial Institution M prior to January
1, 1998. For the 1998 calendar year,
the requirements of section 408(p)(7)
will not be violated merely because
participants are given only a 60-day
period in which to request to transfer
their balances without cost or penalty.
Example 2:Assume the same facts as
Example 1. Participant X does not
request a transfer of her balance by
December 31, 1997, but requests a
transfer of her current balance to
another SIMPLE IRA on July 1,
1998. Participant X‘‘s current balance
would not be required to be trans-
ferred without cost or penalty because
Participant X did not request such a
transfer prior to January 1, 1998.
However, during the 60-day period
preceding the 1999 calendar year,
Participant X may request a transfer,
without cost or penalty, of her balance
attributable to contributions made for
the 1999 calendar year and, if she so
elects, for all future calendar years
(but not her balance attributable to
contributions for the 1998 calendar
year).
Example 3:Assume the same facts as
Example 1. Under the terms of the
SIMPLE plan, Participant Y becomes
an eligible employee on June 1, 1998,
and, for Participant Y, the 60-day
period described in Q&A E–1 begins
on that date. For the 1998 calendar
year, Participant Y will be deemed to
have been given a reasonable amount
of time in which to request to trans-
fer, without cost or penalty, his bal-
ance attributable to contributions for
the balance of the 1998 calendar year
if Financial Institution M allows such
a request to be made prior to July 31,
1998.
Q. J–3: Is there a limit on the fre-

quency with which a participant’s bal-
ance must be transferred without cost or
penalty?
A. J–3: In order to satisfy Section

408(p)(7), if a participant acts, within
applicable reasonable time limits, if any,
to request a transfer of his or her
balance, the participant’s balance must
be transferred on a reasonably frequent
basis. A participant’s balance will be

deemed to be transferred on a reason-
ably frequent basis if it is transferred on
a monthly basis.
Q. J–4: How does a DFI transfer a

participant’s balance without cost or
penalty?
A. J–4: In order to satisfy section

408(p)(7), a participant’s balance must
be transferred in a trustee-to-trustee
transfer directly to a SIMPLE IRA (or,
after the two-year period described in
Q&A I–2, to any IRA) at the financial
institution specified by the participant.
A transfer is deemed to be made

without cost or penalty if no liquidation,
transaction, redemption or termination
fee, or any commission, load (whether
front-end or back-end) or surrender
charge, or similar fee or charge is
imposed with respect to the balance
being transferred. A transfer will not fail
to be made without cost or penalty
merely because contributions that a par-
ticipant has elected to have transferred
without cost or penalty are required to
be invested in one specified investment
option until transferred, even though a
variety of investment options are avail-
able with respect to contributions that
participants have not elected to transfer.
This Q&A J–4 is illustrated by the
following examples:
Example 1: Financial Institution Q
agrees to be a DFI for the SIMPLE
plan maintained by Employer D. Em-
ployer D provides the 60-day election
period described in Q&A E–1 begin-
ning on November 2 of each year and
each participant is notified that he or
she may request, before the end of the
60-day period, a transfer of his or her
future contributions from Financial
Institution Q without cost or penalty
to a SIMPLE IRA (or, after the
two-year period described in Q&A
I–2, to any IRA) at a financial institu-
tion selected by the participant. The
notification states that a participant’s
contributions that are to be transferred
without cost or penalty will be in-
vested in a specified investment op-
tion and will be transferred to the
financial institution selected by the
participant on a monthly basis.
Financial Institution Q offers various
investment options to account holders
of IRA SIMPLE accounts, including
investment options with a sales
charge. Any participant who does not
elect to have his or her balance
transferred to another financial institu-
tion may invest the contributions
made on his or her behalf in any
investment option available to account
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holders of SIMPLE IRA accounts at
Financial Institution Q. However,
contributions that a participant has
elected to have transferred are auto-
matically invested, prior to transfer, in
a specified investment option that has
no sales charge. The requirement that
a participant’s balance be transferred
without cost or penalty will not be
violated merely because contributions
that have been designated to be trans-
ferred pursuant to a participant’’s
election are automatically invested in
one specified investment option and
transferred on a monthly basis to the
financial institution selected by the
participant.
Example 2:Assume the same facts as
in Example 1. Financial Institution Q
generally charges its IRA accounts a
reasonable annual administration fee.
Financial Institution Q also charges
this annual administration fee with
respect to SIMPLE IRA accounts,
including SIMPLE IRA accounts from
which balances must be transferred in
accordance with participants’ transfer
elections. The requirement that par-
ticipants‘‘ balances be transferred
without cost or penalty will not be
violated merely because a reasonable
annual administration fee is charged
to SIMPLE IRA accounts from which
balances must be transferred in accor-
dance with participants’’ transfer elec-
tions.
Q. J–5: Is the ‘‘without cost or pen-

alty’’ requirement violated if a DFI
charges an employer for a participant‘‘s
transfer of his or her balance?
A. J–5: The ’’without cost or pen-

alty‘‘ requirement of section 408(p)(7) is
not violated merely because a DFI
charges an employer an amount that
takes into account the financial institu-
tion’s responsibility to transfer balances
upon participants’ requests or otherwise
charges an employer for transfers re-
quested participants, provided that the
charge is not passed through to the
participants who request the transfer.

K. SIMPLE PLAN ESTABLISHMENT

Q. K–1: Must an employer establish
a SIMPLE plan on January 1?
A. K–1: An existing employer may

establish a SIMPLE plan effective on
any date between January 1 and October
1 of a year beginning after December
31, 1996, provided that the employer (or
any predecessor employer) did not pre-
viously maintain a SIMPLE plan. This
requirement does not apply to a new

employer that comes into existence after
October 1 of the year the SIMPLE plan
is established if the employer establishes
the SIMPLE plan as soon as administra-
tively feasible after the employer comes
into existence. If an employer (or prede-
cessor employer) previously maintained
a SIMPLE plan, the employer may
establish a SIMPLE plan effective only
on January 1 of a year.
Q. K–2: When must a SIMPLE IRA

be established for an employee?
A. K–2: A SIMPLE IRA is required

to be established for an employee prior
to the first date by which a contribution
is required to be deposited into the
employee’’s SIMPLE IRA (see Q&As
G–5 and G–6).
Q. K–3: Will the Service issue model

forms employers can use to establish
SIMPLE plans?
A. K–3: Yes. On October 31, 1996,

the Service issued Form 5305–SIMPLE,
which is a form that may be used by an
employer establishing a SIMPLE plan
with a financial institution that is a DFI.
The Service also intends to issue a
model form that may be used by an
employer establishing a SIMPLE plan
that does not use a DFI. (The Service
issued Form 5304–SIMPLE on Decem-
ber 30, 1996.) Until the Service issues
this model form, an employer establish-
ing a SIMPLE plan that does not use a
DFI and wishes to use a model form
may use Form 5305–SIMPLE (October
1996), subject to the following modifi-
cations:

A. Modifications to the Form:

(1) Form Title: strike the parentheti-
cal ‘‘(for Use With a Designated
Financial Institution)’’;
(2) Item 1 of Article I: strike
‘‘SIMPLE individual retirement ac-
count or annuity established at the
designated financial institution
(SIMPLE IRA) for’’ and substitute
‘‘SIMPLE IRA established by’’;
(3) Item 3 of Article III: strike ‘‘to
the designated financial institution for
the IRAs established under this
SIMPLE plan’’ each time it appears
and substitute ‘‘for each eligible em-
ployee to the SIMPLE IRA estab-
lished at the financial institution se-
lected by that employee’’;
(4) Item 4 of Article IV: strike this
Item and substitute ‘‘Selection of
IRA Trustee. The employer must per-
mit each eligible employee to select
the financial institution that will serve
as trustee, custodian or issuer of the

SIMPLE IRA to which the employer
will make all contributions on behalf
of that employee.’’;
(5) Item 4 of Article V: strike this
Item; substitute ‘‘SIMPLE IRA . A
SIMPLE IRA is an individual retire-
ment account described in section
408(a), or an individual retirement
annuity described in section 408(b), to
which the only contributions that can
be made are contributions under a
SIMPLE plan and rollovers or trans-
fers from another SIMPLE IRA.’’;
(6) Article VI, heading: strike every-
thing after the title and substitute
‘‘(The employer will provide each
employee with the procedures for
withdrawals of contributions received
by the financial institution selected by
that employee unless that financial
institution provides the procedures di-
rectly to the employee.)’’; and
(7) Article VII: strike the paragraph
pertaining to the agreement to be a
designated financial institution (i.e.,
the paragraph that begins ‘‘The under-
signed agrees . . .’’) and the related
name, address, and signature block.

B. Modifications to the Instructions:

(1) Under heading ‘‘What is a
SIMPLE Plan?’’: strike ‘‘designated
financial institution named in Article
VII’’ and substitute ‘‘financial institu-
tion selected by each eligible em-
ployee’’;
(2) Under heading ‘‘When to Use
Form 5305–SIMPLE’’: strike Item 1
and renumber Items 2 and 3 accord-
ingly;
(3) Under heading ‘‘Completing
Form 5305–SIMPLE’’: strike ‘‘and
the designated financial institution’’;
(4) Under heading ‘‘Contributions
(Article III) ’’, subheading ‘‘Salary
Reduction Contributions’’: strike
‘‘designated financial institution for
the employee’s SIMPLE IRA’’ and
substitute ‘‘financial institution se-
lected by each eligible employee’’;
(5) Under heading ‘‘Other Important
Information About Your SIMPLE
Plan’’, subheading ‘‘Timing of Sal-
ary Reduction Contributions’’:
(a) Strike ‘‘designated financial in-
stitution for the SIMPLE IRAs of
all eligible employees’’ and substi-
tute ‘‘financial institution selected
by each eligible employee for his
or her SIMPLE IRA’’; and
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(b) Strike ‘‘the SIMPLE IRA at the
designated financial institution’’ and
substitute¬ ‘‘each¬ participant’s
SIMPLE IRA’’;

(6) Under heading ‘‘Other Impor-
tant¬ Informatio n¬ About¬ Your
SIMPLE Plan’’ , subheading ‘‘Em-
ployee Notification ’’ : strike every-
thing after the title and substitute
‘‘You must notify each eligible em-
ployee prior to the employee’s 60-day
election period described above that
he or she can make or change salary
reduction elections and select the fi-
nancial institution that wil l serve as
the trustee, custodian, or issuer of the
employee’s SIMPLE IRA. In this no-
tification, you must indicate whether
you wil l provide:
1. A matching contribution equal

to your employees’ salary reduction
contributions up to a limi t of 3% of
their compensation;
2. A matching contribution equal

to your employees’ salary reduction
contributions subject to a percentage
limi t that is between 1% and 3% of
their compensation; or
3. A nonelective contribution equal

to 2% of your employees’ compensa-
tion.
You can use the Model Notifica-

tion to Eligibl e Employees on page 3
to satisfy these employee notification
requirements for this SIMPLE plan,
provided you either: (1) modify the
model to disclose employees’ ability
to select the financial institution that
wil l serve as the trustee, custodian, or
issuer of the employee’s SIMPLE
IRA or (2) provide this same disclo-
sure in a separate document. A Sum-
mary Description must also be pro-
vided to eligible employees at this
time. This summary description re-
quirement may be satisfied by provid-
ing a completed copy of pages 1 and
2 of Form 5305–SIMPLE (including
the Article VI Procedures for With-
drawals).
If you fail to provide the employee

notification (including the summary
description) described above, you will
be liable for a penalty of $50 per day
until the notification is provided. If
you can show that the failure was due
to reasonable cause, the penalty will
not be imposed.
If the summary description infor-

mation with respect to the financial
institution (i.e., the name and address
of the financial institution and its
withdrawal procedures) is not avail-
able at the time the employee must be

given the summary description, you
must provide the summary description
without this information. In such a
case, you wil l have reasonable cause
for not including this information
with respect to the financial institu-
tion in the summary description.’’;
(7) Under heading ‘‘Other Impor-
tant¬ Informatio n¬ About¬ Your
SIMPLE Plan’’ : strike subheading
‘‘Choosing the Designated Financial
Institution ’’ and the following three
paragraphs;
(8) Strike the heading ‘‘ Instructions
for the Designated Financial Insti-
tution ’’ and the subheading ‘‘Com-
pleting Form 5305–SIMPLE’’ and
the following paragraph; and
(9) Under the subheading ‘‘Summary
Description’’:
(a) In the first paragraph, strike
‘‘you’’ and substitute ‘‘the financial
institution for the SIMPLE IRA of
each eligible employee’’;
(b) In the first paragraph, strike
‘‘your procedures for withdrawals
and transfers from the SIMPLE
IRAs¬ established¬ under¬ this
SIMPLE plan’’ and substitute ‘‘that
financial institution’’s procedures for
withdrawals from SIMPLE IRAs es-
tablished at that financial institution,
including the financial institution‘‘s
name and address’’ ; and
(c) Strike the second paragraph and
substitute ‘‘There is a penalty of
$50 per day for each failure to
provide the summary description
described above. However, if the
failure was due to reasonable cause,
the penalty wil l not be imposed.’’

REQUEST FOR COMMENTS

The Service and Treasury request
comments on the guidance provided in
these questions and answers for use in
developing any future guidance on
SIMPLE plans.
Comments can be addressed to

CC:DOM:CORP:R (Notice 97–6), room
5228, Internal Revenue Service, POB
7604, Ben Franklin Station, Washington,
DC 20044. In the alternative, comments
may be hand delivered between the
hours of 8 a.m. and 5 p.m. to
CC:DOM:CORP:R (Notice 97–6), Cou-
rier’s Desk, Internal Revenue Service,
1111 Constitution Avenue NW., Wash-
ington, DC. Alternatively, taxpayers may
transmit comments electronically via the
IRS¬ Internet¬ site¬ at¬ http://
www.irs.ustreas.gov/prod/tax_regs/
comments.html

PAPERWORK REDUCTION ACT

The collections of information con-
tained in this notice have been reviewed
and approved by the Office of Manage-
ment and Budget for review in accor-
dance with the Paperwork Reduction
Act (44 U.S.C. 3507) under control
number 1545–1502.
An agency may not conduct or spon-

sor, and a person is not required to
respond to, a collection of information
unless the collection of information dis-
plays avalid control number.
The collections of information in this

notice are in the sections headed: Em-
ployee Elections, Employer Administra-
tive And Notification Requirements,
Trustee Administrative Requirements,
and SIMPLE Plan Establishments. This
information is required by the IRS to
assure compliance with the new provi-
sions of the Small Business Job Protec-
tion Act of 1996. The likely respondents
are individuals, business or other for-
profit institutions, and not-for-profit in-
stitutions.
The estimated total annual reporting

burden is 769,000 hours. The estimated
average annual burden per respondent is
2 hours and 34 minutes. The estimated
number of respondents is 300,000.
The estimated annual frequency of

responses is annually.
Books or records relating to a collec-

tion of information must be retained as
long as their contents may become ma-
terial in the administration of any inter-
nal revenue law. Generally, tax returns
and tax return information are confiden-
tial, as required by 26 U.S.C. 6103.

DRAFTING INFORMATION

The principal author of this notice is
Carlton Watkins of the Employee Plans
Division. For further information regard-
ing this notice, please contact the Em-
ployee Plans Division’s taxpayer assis-
tance telephone service at (202) 622–
6074/6075 (not a toll-free number),
between the hours of 1:30 and 4:00 p.m.
Eastern Time, Monday through Thurs-
day.
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