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Notice of Proposed Rulemaking

Miscellaneous Sections Affected by
the Taxpayer Bill of Rights 2 and
the Personal Responsibility and
Work Opportunity Reconciliation
Act of 1996

REG-248770-96

AGENCY: Internd Revene Servie
(IRS), Treasuy.

ACTION: Notice of proposeé rulemak-
ing.

SUMMARY: This documen contains
propose regulatiors relating to joint
returns propery exemp from levy, in-
terest penalties offers in compromise,
ard the awardirg of cost ard certain
fees The proposé regulatiors reflect
changs to the law mace by the Tax-
paye Bill of Rights 2 and a conforming
amendmen mack by the Personh Re-
sponsibiliy and Work Opportuniy Rec-
onciliation Act of 1996 The proposed
regulatiors affect taxpayes with respect
to filing of returns interest penalties,
coutt costs ard payment deposif and
collection of taxes.

DATES Written commeng and requests
for a public hearirg mug be receivel by
April 2, 1997.

ADDRESSES Serd submissios to:
CC:DOM:CORPR (REG-248770-96),
room 5228 Internd Revene Service,
POB 7604 Ben Franklin Station Wash-
ington, DC 20044 In the alternative,
submissios may be hard deliveral be-
tween the hours of 8 a.m ard 5 p.m to:
CC:DOM:CORPR (REG-248770-96),
Courig’s Desk Internd Revene Se-
vice, 1111 Constitutim Avente NW,
Washington DC. Finally, taxpayes may
submt commens electronicaly via the
INTERNET by selectigp the *‘Tax
Regs' option on the IRS Home Page or
by submittirg commens directly to the
IRS Internd site at http://www.irs.
ustreas.gov/prod/tax_reds
comments.html.

FOR FURTHER INFORMATION CON-
TACT: Concernig the regulations
Beverly A. Baughman (202 622—-4940
regardirg joint returrs ard penalties;
Robet A. Miller, (202 622-3640 re-
gardirg levy; Donma J. Welch (202)
622—-490 regardiry interest Thomas D.
Moffitt, (202) 622—790@ regardirg court
costs ard Kevin B. Connely, (202)
622-364 regardigy compromiss (not
toll-free humbers) Concernirg submis-
sions Evangelisa Leg (202 622-7190
(nat a toll-free number).

SUPPLEMENARY INFORMATION:
Paperwok Reductia Act

The collection of information con-

tained in this notice of propose
rulemakirg has been submittel to the
Office of Managemen and Budge for
review in accordane with the Pape-
work Reductiomn Act of 19% (44 U.S.C.
3507(d)) Commens on the collection of
information shoul be sert to the Office
of Managemert and Budget, Attn:
Desk Officer for the Departmen of the
Treasuy, Office of Information and
Regulatoy Affairs, Washington DC
20503 with copies to the Internal Rev-
enue Service Attn: IRS Repors Clea-
ane Officer, T:FP, Washington DC
20224 Commens on the collection of
information shoud be receival by
March 3, 1997. Commens$ are specifi-
cally requestd concerning:
Whethe the proposeé collection of in-
formation is necessar for the proper
performane of the functiors of the
Internd Revene Service including
whethe the information will hawe prac-
tical utility;
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The accurag of the estimate burden
associatd with the propose collection
of information (see below);

How the quality, utility, and clarity of
the information to be collectad may be
enhanced;

How the burden of complying with the
proposd collection of information may
be minimized including through the
application of automated collection tech-
niques or otheg forms of information
technology and

Estimate of capitd or start-yp coss and
coss of operation maintenance and
purchag of services to provide informa-
tion.

The collection of information in this
proposé regulation is in § 301.7430—
2(c)(3)(1))(B). This information is re-
quired to obtan an awad of reasonable
administratie costs This information
will be usel to determire if a taxpayer
is entitled to an awad of reasonable
administratie costs The collection of
information is requirel to obtan the
award The likely responderst are indi-
viduals busines or otha for-profit in-
stitutions nonproft institutions amnd
smal businessgor organizations.

Estimatel totd annua reportirg bur-
den 10 hours.

The estimatél annu& burden pe re-
spondent15 minutes.

Estimatel numbe of respondents38

Estimatel annud frequeny of re-
sponsesOn occasion.

An ageng may not condud or spon-
sa, and a persa is not requirel to
respoml to, a collection of information
unles it displays avalid contrd number
assignd by the Office of Management
ard Budget.

Books or records relating to a collec-
tion of information mug be retainal as
long as their contens may becone ma-
terid in the administratio of ary inter-
nd revene law. General, tax returns
ard tax retum information are confiden-
tial, as required by 26 U.S.C 6103.

Backgound

This documenh contairs propose
amendmerg to the Income Tax Regula-
tions ard the Regulatios on Procedure
and Administration (26 CFR pars 1 and
301, respectively relating to joint re-
turns unde sectim 6013 levy under
section 6334 interes unde section
6601, the failure to file penaly under
sectim 6651, the failure to deposi pen-
alty unde sectim 6656 compromise
unde sectiom 7122 ard award of costs
ard certan fees unde section 7430.

Thee sectiors were amendd by the
Taxpaye Bill of Rights 2 (TBOR2)
(Puh L. No. 104-168 110 Stat 1452
(1996) and the Personh Responsibility
ard Work Opportuniy Reconciliation
Act of 19% (Puh L. No. 104-193 110
Stat 2106 (1996)) The change made
by TBOR2 ard the Personk Responsi-
bility and Work Opportuniy Reconcilia-
tion Act of 19% are reflecta in the
propose regulations.

Explanation of Provisions
Intered and Penalties

Sectilm 6601 requires a taxpaye to
pay interes on late paymens of tax.
Howeve, sectiors 6601(e)(2 and
6601(e)(3 provide an interest-fre pe-
riod if a taxpaye pays the tax due
within a certan numbe of days after
the dake of the notice and demanl for
payment Sectiors 303(3 ard 303(b)(1)
of TBOR2 amendd sectiors 6601(e)(2)
ard 6601(e)(3 to exterd this interest-
free period Therefore § 301.6601-1(f)
of the proposeé regulatiors extend the
interest-fre periad from 10 days to 21
calenda days after the datk of the notice
and demanl (10 busines days if the
amoun for which the notice and de-
mand is made equak or exceed
$100,000 with respetto any notice and
deman mace after Decembe 31, 1996.
The proposé regulatiors also define
busines day and calenda day for pur-
poses of § 301.6601-1(f).

Sectimn 6651(a)(3 impose a penalty
on ary persm who fails to pay the
amount of tax tha is requiral to be
shown on a retum but tha is not so
shown Howeve, a penalty-free period
is providal if a taxpaye pays the tax
due within a certah numbe of days
after the dake of the notice and demand
for payment Sectim 303(b)(2 of
TBOR2 amendd sectimm 6651(a)(3 to
exterd the penalty-fre period There-
fore, proposd § 301.6651-1(a)(B ex-
tends the penalty-free period from 10
days to 21 calenda days after the date
of the notice and demanl (10 business
days if the amoun for which the notice
ard demanl is madce equat or exceeds
$100,000 with respetto any notice and
demamn mack after Decembe 31, 1996.
In addition the proposé regulations
amem § 301.6651-1(a)(8 to conform
with change mack by sectim 1502(b)
of the Tax Refom Act of 198 (Puh L.
No. 99-514 100 Stat 208 (1986) to
reped the specid coordination rule un-
der sectilm 6651(c)(1)(B).

Section 6651(a)(3 impose a penalty
on ary persm who fails to pay the
amoun of tax shown on aretum by the
paymen due dat (including extensions).
Pursuah to sectiomn 6020(b) if a tax-
paye does not file a tax return the
Secretay can malke a substitué return
for the taxpaye. Prior to TBOR2 a
taxpaye with a substituée retum was not
subjet to a sectilm 6651(a)(2 penalty
becaus the substitue retum was not
treatel as a retum for purposs of the
penaly. See Rev. Rul. 76-562 1976-2
C.B. 430 Sectim 1301 of TBOR2
amendd sectim 6651 to apply the
section 6651(a)(2 failure to pay penalty
to returrs prepard by the Secretary
pursuah to section 6020(b) Thus for
returrs due (determiné without regard
to extensionp after July 30, 1996 pro-
posel § 301.6651-1(y provides tha a
taxpaye with a substitué retum may be
subjec to a failure to pay penaly under
sectim 6651(a)(2).

Section 6656 imposes a penaly for
failure to deposi taxes with a govern-
mert depositoy by the prescribe due
date Sectiomn 304 of TBOR2 amended
sectim 665 to provide exceptios to
the failure to deposi penaly for first
time depositos of employmenm taxes.
Accordingl, 8§ 301.6656—3(p of the
proposé regulatiors provides tha in the
cae of first time depositos of employ-
mert taxes the Secretaey will generally
waive the penaly for failure to deposit
if (1) the failure to deposi is inadvertent
basel on all the facts and circumstances,
(2) the depositig entity mees certain
net worth requirements(3) the failure to
deposi occus during the first quarter
the depositig entity is required to de-
post ary employmem tax, and (4) the
retum for the employmen tax is filed
on time.

In addition proposd § 301.6656—
3(b) provides tha the Secretay may
abat ary penaly for failure to make
deposis if the first time a deposito is
requirel to make a deposit the amount
requirel to be depositd is inadvertently
sent to the Secretay insteal of to the
appropria¢ governmeh depositoy. Pro-
posel 8§ 301.66563 applies to deposits
requirad to be mace after July 30, 1996.

Joint Returns

Prior to TBOR2, married individuals
making an electicn unde sectim
6013(h to file ajoint retum after filing
a separat retum for the same taxable
yea were required to pay the full
amoun of the tax shown on the joint
retum at or before the time of filing the



joint return. With respect to taxableof the tax assessed (including any intertent with an example in the prior regula-

years beginning after July 30, 1996gst, additional amount, addition to thetions (Example 4, § 301.7430-1(f)), the
section 402 of TBOR2 amended sectioniax, or assessable penalty) was less thaioposed regulations add § 301.7430-
6013(b) to permit married individuals $500. Effective July 30, 1996, sectionl(b)(4) to reflect the statutory language.
who previously filed separate returns t603 of TBOR2 amended section 7122 t .

file joint returns for the same taxableraise the dollar threshold for mandator)clé pecial Analyses
year without paying the full amount of review of compromises of civil cases by It has been determined that this notice
tax shown on the joint return. Accord-the General Counsel of the Departmentf proposed rulemaking is not a signifi-

ingly, § 1.6013-2(b)(1) of the proposedyf Treasury or his delegate from $500 tecant regulatory action as defined in EO
regulations provides that the full pay-g50000. Accordingly, § 301.7122-1(e)12866. Therefore, a regulatory assess-
ment requirement applies only to taxabley \he proposed regulations provides thament is not required. It is hereby certi-

years beglnnlng on or before ‘]u'y 3Of0r Compromises accepted on or aftefied that the regulations in this docu-

1996. July 30, 1996, no opinion is required ifment will not have a significant

. i i conomic impact on a substantial num-
Levy and Compromise 'E$h5e0 388ald amount of tax s less tharEer of small entities. This certification is
Section 6334 lists the items of prop- T based on a determination that in the past
erty that are exempt from levy by theAwarding of Costs and Certain Fees only an average of 38 taxpayers per
IRS. Section 502 of TBOR2 amended year, the majority of whom were indi-

section 6334 to (1) increase the dollar I_r_1 general, under section 7430 a previdugls_;, ha\_/e filed a request t(_) recover
amount exempt from levy under sectiorvailing party may recover the reasonabl@dministrative costs. Accordmgly, a
6334(a)(2) and provide that this exempadministrative or litigation costs in- Regulatory Flexibility Analysis under
tion amount applies to all taxpayers, no€urred in an administrative or a civil the Regulatory Flexibility Act (5 U.S.C.
just heads of a family: (2) increase theProceeding if the proceeding relates t&hapter 6) is not required.
dollar amount exempt from levy underthe determination, collection, or refund Pursuant to section 7805(f) of the In-
section 6334(a)(3); and (3) provide gof any tax, interest, or penalty. Prior toternal Revenue C_:ode,. this notice of
yearly inflation adjustment for the dollar TBOR2, the taxpayer had the burden oproposed 'rulemaklng will be submitted
amounts exempt from levy. In addition,proving that the position of the Unitedto the Chief Counsel for Advocacy of
section 110()(6) of the Personal Re-States was not substantially justifigdlhe Small Business Administration fo_r
sponsibility and Work Opportunity Rec- Section 701 of TBOR2 amended sectiomomment on its impact on small busi-
onciliation Act of 1996, in a conforming 7h43%(0)((j4) tOfD|aCQ Ontrt]hf tﬁovernTenness.
amendment, amended section 6334(ajf€ burden or proving that the position .
(11)(A) to delete the language “(relatin(g_?Jf the United States is SUbSFantia||yﬁommentS and Requests for a Public
to aid to families with dependent chil-justified. Under TBOR2, the position of €aMN9
dren)”. the government will be presumed not to  Before these proposed regulations are
Accordingly, § 301.6334-1(a)(2) of b€ substantially justified if the IRS did adopted as final regulations, consider-
the proposed regulations increases frofjot follow its applicable published guid- ation will be given to any written com-
$1,650 ($1,550 in the case of levie@Nce. Section 701 defines applicablgnents (a signed original and eight (8)
issued during 1989) to $2,500 thePublished guidance. copies) or electronic comments that are
amount exempt from levy for fuel, pro- The proposed regulations reflect thesgubmitted timely to the IRS. All com-
visions, furniture, and personal effectschanges. Further, § 301.7430-5(c)(3) ofnents will be available for public in-
and makes this exemption applicable téhe proposed regulations clarifies that irspection and copying. A public hearing
all taxpayers, not just taxpayers who aréhe definition of applicable publishedmay be scheduled if requested in writing
heads of a family. The proposed regulaguidance, “regulations” means final andby any person that timely submits writ-
tions also increase from $1,100 ($1,05¢emporary regulations. The proposeden comments. If a public hearing is
in the case of levies issued during 1989jegulations also clarify the period duringscheduled, notice of the date, time, and
to $1,250 the amount exempt from levywhich and the issues upon which theplace for the hearing will be published
for books and tools of a trade, businesgosition of the United States is pre-in the Federal Register
or profession. These changes are effegUmed to be not substantially justified. .
tive with respect to levies issued after Section 702 of TBOR2 amended secPrafting Information
December 31, 1996. In addition, fortion 7430(c)(1) to increase the aIIowab,Ie The principal authors of these regula-
calendar years beginning after 1997hourly rate of_ an award of attorney'stions are Beverly A. Baughman and
§ 301.6334-1(e) of the proposed regulafees and provide for a yearly inflationponna J. Welch, Office of Assistant
tions provides an inflation adjustmentadjustment and rounding. Sectionghief Counsel (Income Tax and Ac-
for the exemption amounts describe01.7430-2 and 301.7430-4 of the Prozounting), Robert A. Miller and Kevin
above and for rounding to the nearesposed regulations reflect these changeg. Connelly, Office of Assistant Chief

multiple of $10. Finally, section 703 of TBOR2 Counsel (General Litigation), and Tho-
Prior to the enactment of TBOR2,amended section 7430(b)(1) to clarifymas D. Moffitt, Office of Assistant

section 7122(b) required the Generathat any failure to agree to an extensiorChief Counsel (Field Service). However,

Counsel of the Treasury or his delegatef the statute of limitations will not other personnel from the IRS and Trea-

to file an opinion with the Secretary affect the determination of whether asury Department participated in their

whenever the Secretary compromised taxpayer has exhausted administrativelevelopment.

case, unless the compromise involved eemedies as a prerequisite to recovery of

civil case in which the unpaid amountattorney’s fees. Although this is consis- L



Proposed Amendments to the dollar amount will be rounded to thesee section 7503 relating to time for
Regulations nearest multiple of $10 (rounding up ifperformance of acts where the last day
. the amount is a multiple of $5). falls on a statewide legal holiday in the
Accordingly, 26 CFR parts 1 and 301_ (f) Effective date. Generally, these state where the act is required to be
are proposed to be amended as fOIIOW?Jrovisions are effective with respect toperformed.
PART 1—INCOME TAXES levies made on or after July 1, 1989. (ii) The termcalendar daymeans any
L However, any reasonable attempt by aday. With respect to the twenty-first
Paragraph 1. The authority citation foraynaver to comply with the statutorycalendar day, see section 7503 relating
part 1 continues to read in part aSmendments addressed by the regulas time for performance of acts where

follows: _ s tions in this section prior to Februarythe last day falls on a Saturday, Sunday,
Authority: 26 U.S.C. 7805 21, 1995, will be considered as meetingr legal holiday.
Par. 2. Section 1.6013-2(b)(1) isthe requirements of the regulations in % %

amended by removing the languaggnis section. In addition, paragraphs p ' ) '
« " L - . : ar. 6. Section 301.6651-1 s
Unless” and adding "Beginning on or (3)(2), (a)(3), (a)(11)(i) and (e) of this amended by:

before July 30, 1996, unless” in itSgection are applicable with respect to 1. Revising paragraph (a)(3).

place. levies issued after December 31, 1996. 2. Adding paragraph (g).
PART 301—PROCEDURE AND AD- Par. 5. Section 301.6601-1 is The additions and revisions read as
MINISTRATION amended by: follows:
o 1. Revising paragraphs (f)(3) and

Par. 3. The authority citation for part(f)(4). § 301.6651—1 Failure to file tax return
301 continues to read in part as follows: 2" Redesignating paragraph (f)(5) a®r to pay tax.

Authority: 26 U.S.C. 7805 * * * paragraph (f)(6) and adding new para- ‘e

Par. 4. Section 301.6334-1 isgraph (f)(5). (& **
amended by: The additions and revisions read as (3) Failure to pay tax not shown on

1. Revising paragraph (a)(2). follows: return. In the case of failure to pay any

2. Removing the language “$1,100 amount of any tax required to be shown
($1,050 for levies issued prior to Janu§ 301.6601-1 Interest on underpay-on a return specified in paragraph (a)(1)

ary 1, 1990)” from paragraph (a)(3) andments. of this section that is not so shown
adding “$1,250” in its place. s % % % (including an assessment made pursuant

3. Removing the language “(relating (f) * * * to section 6213(b)) within 21 c_alendar
to aid to families with dependent chil- (3) Interest will not be imposed ondays from the date of the notice and
dren)” from paragraph (a)(11)(i). any assessable penalty, addition to th@emand (10 business days if the amount

4. Redesignating paragraph (e) a#x, or additional amount if the amountfor which the notice and demand is
paragraph (f) and adding a new paraiS paid within 21 calendar days (1omade equals or exceeds $100,000) with
graph (e). business days if the amount stated in thEeSpect to any notice and demand made

5. Revising newly designated paralotice and demand equals or exceeddfter December 31, 1996, there will be
graph (). $100,000) from the date of the noticeadded to the amount stated in the notice

The additions and revisions read agnd demand. If interest is imposed, ind demand the amount specified below
follows: will be imposed only for the period unless the failure to pay the tax within
from the date of the notice and demandhe prescribed time is shown to the
§ 301.6334-1 Property exempt fronfo the date on which payment is re-Satisfaction of the district director or the

lewy. ceived. This paragraph (f)(3) is appli-director of the service center to be due
y

Cab|e W|th respect to any notice and:O reasonable cause and not to W|”fu|

(@ *** demand made after December 31, 199#1eglect. The amount added to the tax is

(2) Fuel, provisions, furniture, and (4) |f notice and demand is made0.5 percent of the amount stated in the
personal effectsSo much of the fuel, after December 31, 1996, for anynotice and demand if the failure is for
provisions, furniture, and personal ef-gmount and the amount is paid withinnot more than 1 month, with an addi-
fects in the taxpayer’s household, and 0p1 calendar days (10 business days Honal 0.5 percent for each additional
the arms for personal use, livestock, anghe amount equals or exceeds $100,00@20nth or fraction thereof during which
poultry of the taxpayer, that does nofrom the date of the notice and demandthe failure continues, but not to exceed
exceed $2,500 in value. interest will not be imposed for the 25 percent in the aggregate.

L period after the date of the notice and L

(e) Inflation adjustment. For any demand. (g) Treatment of returns prepared by
calendar year beginning after December (5) For purposes of paragraphs (f)(3the Secretary-(1) In general. A return
31, 1997, each dollar amount referred t@nd (f)(4) of this section— prepared by the Secretary under section
in paragraphs (a)(2) and (a)(3) of this (i) The termbusiness dayneans any 6020(b) will be disregarded for purposes
section will be increased by an amountlay other than a Saturday, Sunday, legaf determining the amount of the addi-
equal to the dollar amount multiplied byholiday in the District of Columbia, or a tion to tax for failure to file any return
the cost-of-living adjustment determinedstatewide legal holiday in the statepursuant to paragraph (a)(1) of this
under section 1(f)(3) for the calendarwhere the taxpayer resides or where thsection. However, the return prepared by
year (substituting “calendar year 1996"taxpayer’s principal place of business ighe Secretary will be treated as a return
for “calendar year 1992” in section located. With respect to the tenth busifiled by the taxpayer for purposes of
1H(3)(B)). If any dollar amount as ness day (after taking into account thaletermining the amount of the addition
adjusted is not a multiple of $10, thefirst sentence of this paragraph (f)(5)(i)),to tax for failure to pay the tax shown



on any return and for failure to pay the (ii) The amount of interest, additional § 301.7430-2 Requirements and proce-
tax required to be shown on a returramount, addition to the tax, or assessdures for recovery of reasonable admin-
that is not so shown pursuant to paraable penalty, imposed by law on theistrative costs.
graphs (a)(2) and (a)(3) of this sectionperson against whom the tax is assessed; I
respectively. and (c) x**

(2) Effective dateThis paragraph (g) (i) The amount actually paid in ac- (3) ** *
applies to returns the due date for whicltordance with the terms of the compro- (i) * * *

(determined without regard to exten-mise. (B) A clear and concise statement of
sions) is after July 30, 1996. (2) Exception. For compromises ac- the reasons why the taxpayer alleges
Par. 7. Section 301.6656-3 is adde@epted on or after July 30, 1996, ndhat the position of the IRS in the
to read as follows: opinion will be required with respect to administrative proceeding was not sub-

the compromise of any civil case instantially justified. For administrative
§ 301.6656-3 Abatement of penaltywhich the unpaid amount of tax as-proceedings commenced after July 30,
sessed (including any interest, additional996, if the taxpayer alleges that the

(a) Exception for first time depositors amount, addition to the tax, or assesgRS did not follow any applicable pub-
of employment taxes(1) Waiver. The able penalty) is less than $50,000. Howlished guidance, the statement must

Secretary will generally waive the pen-ever, the compromise will be subject todentify all applicable published guid-
alty imposed by section 6656(a) on aontinuing quality review by the Secre-ance that the taxpayer alleges that the

person’s failure to deposit any employ-ary. IRS did not follow. For purposes of this
ment tax under subtitle C of the Internal paragraph (c)(3)(i)(B), the ternappli-
Revenue Code if— ooroor oo cable published guidanceneans final or
(i) The failure is inadvertent; Par 9. Section 301.7430-0 is amendegemporary regulations, revenue rulings,
by: revenue procedures, information re-

(i) The person meets the require- . . X .
ments  referred  to in  section 1. Adding under the headingleases, notices, announcements, and, if

o, ; § 301.7430-1, a caption (b)(4) to readssued to the taxpayer, private letter
7430(c)(4)(A)(ih) (relating to the net “(4) Failure to agree to extension ofrulings, technical F::Id)\//ice IOmemoranda,
time for assessments.”. and determination letters. Also, for pur-
2. Adding under the headingposes of this paragraph (c)(3)(i)(B), the
) . : 301.7430-5, a caption (c)(3) to readerm administrative proceedingncludes
first quarter that the person is required 3y pregymption.”. only those administrative proceedings or
to deposit any employment tax; and 5. 19" gection 301.7430-1 isportions of administrative proceedings

(iv) The return of the tax is filed on gmended by adding paragraph (b)(4) t@ccurring on or after the administrative

worth requirements applicable for
awards of attorney’s fees);

(i) The failure occurs during thed§

or before the due date. read as follows: proceeding date as defined in
(2) Inadvertent failure.For purposes § 301.7430-3(c).

of paragraph (a)(1)(i) of this section, theg 301.7430-1 Exhaustion of adminis- * % x % x

Secretary will determine if a failure to trative remedies. Par. 12. Section 301.7430-4 is

deposit is inadvertent based on all the amended by:

facts and circumstances. D 1. Removing the language “$75”
(b) Deposit sent to SecretaryThe (b) . ) from paragraph (b)(3)(i) and adding
Secretary may abate the penalty im_. (4) Fa|lure to agl‘ee to _extenSIOI’l Of“’ in the case Of proceedings com-
posed by section 6656(a) if the firstime for assessmentany failure by the menced after July 30, 1996, $110” in its
time a depositor is required to make &reévailing party to agree to an extensiorpjace,
deposit, the amount required to be deff the time for the assessment of any 2. Revising paragraph (b)(3)(ii).
posited is inadvertently sent to the Sect@ Will not be taken into account for 3. Removing the language “$75”
retary instead of to the appropriate govPurPoses of determining whether thgrom the first, second, and third sen-

ernment depository. prevailing party hg\_s exhaulstgld tthe tfri]drences of paragraph (b)(3)(ii))(B) and
; . . ministrative remedies available to thezdding “$110” in its place.

(c) Effective date.This section ap- L 9 . P
plies to deposits required to be mad&@2™ within the IRS. 4. Removing the language “$75
after July 30, 1996. . fgmopa}ragraplh (b)(3)(iii)(C) and adding

. . “$110" in its place.
~ Par. 8. Paragraph (e) of§.301.7122—l Par. 11. . Section 301.7430-2 is 5. Removing the language “$75"
is revised to read as follows: amended by:

. h | from the third sentence of the example
1. Removing =~ the anguage;, naragraph (b)(3)(i)(D) and adding

§ 301.7122-1 Compromises. “7430(c)(4)(B)(i)" from the third sen- “$110” in its place.
Eence of paragr?ph_ (b)(2) and adding 6. Removing the language “$75"
oo 7430(c)(4)(C)(ii)" in its place. from the second and third sentences of

(e) Recoré—(1) In general.If an of- 2. Revising paragraph (c)(3)()(B)- paragraph (c)(2)(ii) and adding “$110”
fer in compromise is accepted, there will 3. Removing the language “If more jn its place.
be placed on file the opinion of thethan $75” from paragraph (c)(3)(i)(C) The revision reads as follows:
Chief Counsel of the IRS with respectand adding “In the case of administra-
to the compromise, with the reasons fotive proceedings commenced after Jul{§ 301.7430-4 Reasonable administra-
the opinion, and including a statemenB0, 1996, if more than $110” in its tive costs.
of— place.

(i) The amount of tax assessed; The revision reads as follows: (b) ***

* * * *



(3) * ok *

(i) Cog of living adjustment The
IRS will make acog of living adjust-
mert to the $110 pe hou limitation for
fees incurred in any calenda yea be-
ginning after Decembe 31, 1996 The
cod of living adjustmen will be an
amoun equd to $110 multiplied by the
cost-of-living adjustmen determiné un-
der sectim 1(f)(3) for the calenda year
(substitutig “‘calenda year 1995’ for
“calenda- yea- 1992’ in- sectim
1(f)(3)(B)). If the dollar limitation as
adjustel by this cost-of-living increase
is not a multiple of $10, the dollar
amoun will be roundel to the nearest
multiple of $10 (roundirg up if the
amoun is amultiple of $5).

* * * * *

Pa.—~ 13. Sectimm~ 301.74305- is
amendd by:

1. Revisirg paragrap (a).

2. Adding paragrap (c)(3).

The addition and revision real as
follows:

§ 301.74305 Prevailing party.

(& In general For purposs of an
awad of reasonald administratie costs
unde section 7430 in the ca® of ad-
ministrative proceeding commencd af-
ter July 30, 1996 a taxpaye is a
prevailing party only if—

(1) The position of the IRS was not
substantiall justified;

(2) The taxpaye substantial} pre-
vails as to the amourt in controverg or
with respet to the mod significart issue
or sd of issues presentedand

(3) The taxpaye satisfies the net
worth and size limitations referencd in
paragrap (f) of this section.

* * * * *

(C * x *

(3) Presumption If the IRS did not
follow ary applicabé publishel guid-
ane in an administratie proceeding
commencd after Juy 30, 1996 the
position of the IRS, on thos issue to
which the guidane applies ard for all
periods during which the guidane was
naot followed, will be presumd nat to be
substantial} justified. This presumption
may be rebutted For purpose of this
paragrap (c)(3), the term applicable
publishal guidane mears final or tem-
poray regulations revene rulings rev-
enwe procedures information releases,
notices announcementsnd if issue to
the taxpaye, private letter rulings tech-
nicd advice memorandaard determina-
tion letters Also, for purposs of this
paragrap (c)(3), the tetm administrative

proceediny includes only those adminis-
trative proceeding or portiors of ad-
ministrative proceeding occurrirg on or
after the administratie proceedig date
as defined in § 301.7430-3(c).

ko, ko Kk Kk %

Pa. 14. Sectim 301.74306 is re-
vised to read as follows:

8§ 301.74306 Effectiwe date.

Sectiors 301.74302 throuch 301.7430-
6, othe than 88 301.7430-2(b)(2)
©EOE). ©E@C), ad (©)E)
88 301.7430-4(b)(3)(i) (b)(3)(ii), (b)-
@) iiNB), ©BE)i)(C), (b)B)(i)(D),
and (c)(2)(ii); ard 88 301.7430-5(pand
(c)(3), apply to claims for reasonable
administratie coss filed with the IRS
after Decembe 23, 1992 with respect
to coss incurred in administratie pro-
ceeding commencd after November
10, 1988 Section 301.7430-2(c)(p is
applicabe March 23, 1993 Sec
tion 301.7430-0 88 301.7430-2(b)
(), ©E)D®), and ()3)(i)(C):
88 301.7430-4(b)(3)(i) (b)(3)(ii), (b)-
(3)(iii)(B), (b)(3)(iii)(C), (b)(3)(iii)-
(D), and (c)(2)(i)); and 88 301.7430-
5(8@ ard (c)(3) are applicabk for admin-
istrative proceeding commencd after
July 30, 1996.

Margard¢ Milner Richardson,
Commissioneof Internd Revenue.

(Filed by the Office of the Federa Registe on
Decembe 31, 1996 8:45 a.m, ard publishe in
the isste of the Federd Registe for Januay 2,
1997 62 FR. 77)




