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Notice of Proposed Rulemaking
and Notice of Public Hearing

Reorganizations; Receipt of
Securities

REG-249819-96

AGENCY: Internd Revene Servie
(IRS), Treasuy.

ACTION: Notice of proposéd rulemak-
ing and notice of public hearing.

SUMMARY: This documenh contains
proposé regulatiors relating to the re-
ceipt as part of a reaganization of
rights to acquie stok of a corporation
that is aparty to the rearganization This
documenmn also provides notice of a
public hearirg on thes regulations.

DATES Written commens mug be re-
ceivad by March 23, 1997 Request to
appea and outlines of topics to be
discussd at the public hearirg sched-
uled for March 25 1997 mug be
receival by March 4, 1997.

ADDRESSES Serd submissios to:
CC:DOM:CORPR [REG-249819-96],
room 5228 Internd Revene Service,
POB 7604 Ben Franklin Station Wash-
ington, DC 20044 In the alternative,
submissios may be hard deliveral be-
tween the hours of 8 a.m ard 5 p.m. to:
CC:DOM:CORPR [REG-249819-96],
Courig’s Desk Internd Revene Sa-
vice, 1111 Constitutiom Avente NW,
Washington DC, or, electronicaly, via
the-= IRS~ Internd- site- at— http:/
www.irs.ustreas.gov/prod/tax_relgs
comments.html.

The public hearirg will be held in the
Commissione's Conferene Room,
room 3313 1111 Constitution Avenue
NW, Washington DC.

FOR- FURTHER- INFORMATION
CONTACT: Concerniy the proposed
regulations Michad J. Danbuy, (202)
622—7750 concernilg submissios and
the public hearing Evangelish Lee at
(202 622-719 (nat toll-free numbers).

SUPPLEMENARY INFORMATION:
Backgound

A. Generainformation

This documen contairs proposel
amendmers to the Income Tax Regula-
tions (26 CFR pat 1) unde sections
354, 355 ard 356 of the Internd Rev-


National Tax Services, Inc.
Scroll down to read the 
beginning of this document


enue Code of 1986 (Code), relating tgredecessor to section 354 of the CodeB. Consequences upon receipt of stock
exchanges of stock and securities iCompare Helvering v. Southwest Con-rights
certain reorganizations. In particular, thesolidated Corp. 315 U.S. 194 (1942), )
proposed regulations address the receipfith Raymond v. Commissioner37 For purposes of sections 354, 355 and
as part of a reorganization, of rights tog T.A. 423 (1938). 356, the proposed regulations treat rights
acquire stock of a corporation that is @ gjnce 1955, courts have avoided cont2, 26duire stock as securities having no
party to the reorganization. . cluding whether stock rights or Stockpr.mmpal amount. As a result, a taxpayer
Section 354 generally provides for the, o yants constitute “securities” for pur- will not be required to recognize any
nonrecognition of gain or loss from the : ain under section 356 upon the receipt
L oses of sections 354 and 355. See, e.g. ; o
exchange of stock or securities in aEarlber v. United State281 F.2d 507 f a stock right. This will generally be
corporation that is a party to a reorgani-509 ng (.8th Cir 1960)'Batéman v' the case regardless of whether the tax-
zation for stock or securities in the SaM& 5 missioner40 T.C. 408 (1963)Es- Paver surrg_nders stock, stock rights, or
corporation or in another corporation, .o o Smith v. Commissione3 T.C. debt securities.
that is a party to the reorganlzatlon.722 (1975)
Gain realized on an exchange of securi- ' C. Effect on other authorities
ties is not recognized provided that th
principal amount of the securities re?c' Reasons for Change The proposed rules apply only for the
ceived does not exceed the principal A purpose of the reorganization provi-purpose of determining the amount of
amount of any securities surrenderedjons of the Code is to defer the recoggain to be recognized in connection with
pursuant to the plan of reorganizationpition of gain and loss in certain read-exchanges occurring pursuant to transac-
Section 355 provides for the nonrecjustments of corporate structuretions otherwise qualifying under section
ognition of gain or loss upon a distribu-Generally, the Code extends nonrecogn68 or 355. They do not address issues
tion by a corporation with respect to itstion to an exchange of stock whichconcerning the qualification of a trans-
stock of stock in a controlled corpora-effects only a readjustment of continu-action under section 368 or 355. For
tion, or an exchange of securities in dng interest in modified corporate form.example, the proposed rules do not
controlled corporation for its securities.Although a right to acquire stock is notpermit rights to acquire stock to be
As in the case of a transaction describedtock, the IRS and Treasury believe thagaken into account in determining conti-
in section 354, gain realized on anit may generally represent a form ofnuity of shareholder interest. S&outh-
exch_ange of securities is not recognlze(hvestme_nt in the_ ca_p!tal structure of _thq/vest Consolidated Corp(stock options
provided that the principal amount ofcorporation that justifies nonrecognitiong e not stock)
the securities received does not exceeieatment as a security under sections '
the principal amount of the securities354 and 355. Other provisions of the The proposed “.Jl‘.es have no ‘?ﬁeCt on
surrendered pursuant to the plan oCode expressly acknowledge the rol@ther Code provisions governing the
reorganization. that stock rights play in the capitaliféatment of stock options or similar
Section 356 provides rules for recogstructure of a corporation. See, e.g.nterests for other purposes. _Thus, for
nition of gain, but not loss, if a share-sections 317 and 1032. Accordingly, theéxample, the treatment of an instrument
holder or security holder receivesproposed regulations provide that founder these rules is not relevant in
nonqualifying property (i.e., boot) aspurposes of sections 354 and 355 thdetermining whether the holder of the
well as qualifying property in a transac-term securities includes “rights to ac-instrument is treated as holding stock of
tion to which section 354 or 355 wouldquire stock” issued by a corporation thatthe issuer for various purposes. See,

otherwise apply. In particular, realizedis a party to a reorganization. e.g., sections 318(a)(4), 382(k)(6), and
gain is recognized in an amount not in 1504(a)(5). Similarly, an instrument
excess of the fair market value of theExplanation of Provisions treated as a stock right under these rules
excess principal amount of the securities may be subject to special rules under
received over the principal amount ofA. Scope of proposed rules other provisions of the Code or regula-

any securities surrendered as part of the

| SUITE éions relating to compensation related
plan of reorganization.

The proposed regulations treat right tock options. See, e.g., sections 83 and

to acquire stock issued by a corporatio .
; At 21-424 and the regulations thereunder.
B. Existing regulations that is a party to a reorganization aNor is an inferencegintended as to the
securities of the corporation. For this y

Existing regulations under sectionspurpose, the term ‘rights to acquirefr®@tment of an exchange, substitution,
354 and 355 provide that stock rightsstock” of an issuing corporation has the®" assumption of such options under
and stock warrants are not included irsame meaning as the term has in se&urrent law.
the term “stock or securities.” Prior to tions 305(d)(1) and 317(a). It does not .
the promulgation of these regulations irinclude rights exercisable against perD. Proposed effective dates
1955, the treatment of such instrumentsons other than the issuer of the stock, :
was unclear. Although the Supremeor rights that relate to property other The prqposed regulat|on§_change a
Court had held that stock warrants ddhan stock of the issuer of the rights. Adong-standing regulatory position. To af-
not constitute “stock” for purposes of under current law, a conversion privilegdOrd taxpayers the opportunity to plan
determining whether a transaction is aontained in a stock or debt instrumenfor the change, these regulations are
reorganization, the Board of Tax Ap-generally will not be considered a sepaProposed to be effective 60 days after
peals had held that stock warrants didate property right received as part othe Treasury decision adopting these
constitute “securities” for purposes ofthe reorganization. See Rev. Rul. 69+ules as final regulations is filed with
section 112(b)(3) of the 1932 Act (a265 (1969-1 C.B. 109). the Office of the Federal Register.



E. Commens regardirg neal for further
guidance

Commensg- are- requestd- as- to
whethe additiond guidane is needed
with respet to the scope of thes regu-
lations and the generd treatmem of
rights to acquie stock For example,
commens are invited with respet to:
the nea for additiona guidane or
specid rules to addres transactios in-
volving exchangessubstitutions or as-
sumptiors of compensatio related stock
options the application of section 306
to the transfe of a right to acquire
comma stok if the right is received
tax-free pursuan to section 305 or 354;
whethe section 302 shoutl apply to the
cash settlemen or repurchas of a stock
right, for exampe by treatirg the holder
as havirng purchasd the stodk pursuant
to the terms of the right ard the issuer
as having then redeemd tha stod for
cash ard ary othe administratie guid-
ane which may be helpfu in light of
these propose rules including sugges-
tions as to existing revenw rulings or
revenue procedurs tha shoutl be modi-
fied, reconsideredor revoked Note that
commens outsice of the scope of these
regulatiors will be considerd as sug-
gestiors for othe future guidance.

Specid Analyses

It has been determind tha this notice
of proposeé rulemakirg is not a signifi-
cart regulatoy action as defined in
Executive Orda 12866 Therefore a
regulatoy assessmeris not required It
has alo been determiné tha section
553(H of the Administrative Procedure
Act (5 U.S.C chapte 5) does not apply
to thes regulations Becausg the regula-
tion does not impose a collection of
information on smal entities the Regu-
latory Flexibility Act (5 U.S.C chapter
6) does nat appl. Pursuah to section
7805() of the Code this notice of
proposeé rulemakirg will be submitted
to the Chigd Counsé for Advocay of
the Smal Busines Administration for
commen on its impad on smal busi-
ness.

Commerg and Public Hearing

Before the® propose regulatiors are
adoptel as final regulations conside-
ation will be given to ary comments
submittel timely (in the manne de-
scribed unde the ADDRESSES caption)
to the IRS. All commens will be avail-
able for public inspectiom arnd copying.

A public hearirg is scheduld for
March 25, 1997 a 10 a.m, in the

Commissione’'s Conferene Room
room 3313 Becaus of acces restric-
tions, visitors will not be admitted be-
yond the Internd Revene Building
lobby more then 15 minutes before the
hearirg starts.

The rules of 26 CFR 601.601(a)(3)
appl to the hearing.

Persos who wish to presen oral
commens at the hearirg mug submt an
outline of the topics to be discussd by
March 4, 1997.

A periad of 10 minutes will be allot-
ted to eah persm for making com-
ments.

An agené showirg the scheduliry of
the speakes will be preparé after the
deadlire for receivirg outlines has
passed Copiss of the agena will be
availabk free of chage at the hearing.

Drafting Information

The principd autha of thes regula-
tions is David B. Friede| formerly of
the Office of Assistam Chief Counsel
(Corporate) Howeve, otha personnel
from the IRS and Treasuy Department
participatel in their development.
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Proposeél Amendmerst to the Regula-
tions

Accordingly, 26 CFR patt 1 is pro-
poseal to be amendd as follows:

PART 1—INCOME TAXES

Paragrap 1. The authoriy citation
for pat 1 continues to read in pat as
follows:

Authority: 26 U.S.C 780 * * *

Pa 2. Sectim 1.354-1 is amendd by
revising paragrap (e) to read as fol-
lows:

§ 1.3541 Exchange of stok and se-
curities in certain rearganizations.

* * * * *

(e) For purposs of sectim 354, the
term securities includes rights issual by
a parly to the reaganization (the issuing
corporation) to acquie its stock For
purposs of this sectim and section
356(d)(2)(B) a right to acquie stock
has no principd amount This paragraph
(e) applies to exchange occurrirg on or
after the day tha is 60 days after the
Treasuy decision adoptirg thes regula-
tions is filed with the Federd Registe.

Pa 3. Sectim 1.355-4 is amendd by
removirg the lag sentene of paragraph
(b) and addirg paragrap (c) to real as
follows:

§ 1.355-1 Distribution of stok and se-
curities of a contolled corporation.

*_ Kk ko Kk ok

(c) Stok rights. For purposs of sec-
tion 355 the tem securities includes
rights to acquike the stodk of the distrib-
uting corporatim or the controlled cor-
poratin (the issuirg corporation). For
purposs of this sectiom and section
356(d)(2)(B) a right to acquie stock
has no principd amount This paragraph
(c) applies to distributiors occurrirg on
or after the day tha is 60 days after the
Treasuy decision adoptirg the® regula-
tions is filed with the Federd Registe.

Pa 4. Section 1.356-3 is amended
by:
1. Redesignatig existing paragraph
(b) as paragrap (c).

2. Adding a new paragrap (b) to
read as follows:

8 1.3563 Rules for treatmem of secu-
rities as “other property’.

ko Kk ko Kk ok

(b) For purposs of this section a
right to acquie stok of the issuing
corporatio is treate as a securiy with
no principd amount Thus sud right is
nat othe property when receiva in a
transactio to which section 356 applies
(regardles of whethe securities are sur-
rendered in the exchange) This para-
graph (b) applies to transactios occu-
ring on or after the day tha is 60 days
after the Treasuy decision adopting
thes regulatiors is filed with the Fed-
erd Registe.

* * * * *

Margareé Milner Richardson,
Commissioneof Internd Revenue.

(Filed by the Office of the Federa Registe on
Decembe 20, 1996 8:45 a.m, ard publisha in
the isste of the Federh Registe for Decembe 23,
1996 61 F.R. 67508)




