
the joint lives (or joint life expectancy) of
the employee and the employee’s desig-
nated beneficiary, or for a specified pe-
riod of 10 years or more, in accordance
with Q&A–5 of § 1.402(c)–2 of the In-
come Tax Regulations. Therefore, pay-
ments under such a series of payments are
not eligible rollover distributions.

(b) Treatment of 1996 distributions for
employees who attained age 701⁄2 in 1996.
As provided in Q&A–3 of Notice 96–67,
if a distribution is made during 1996 to an
employee who attained age 701⁄2 in 1996,
whether that distribution is a required dis-
tribution under § 401(a)(9) is determined
by applying § 401(a)(9) as in effect prior
to amendment by the SBJPA.

(c) Transition rule for 1997 distribu-
tions. A plan will not fail to satisfy 
§ 401(a)(31) merely because the plan ad-
ministrator or payor did not offer an em-
ployee (other than a 5-percent owner),
who has attained age 701⁄2 but has not re-
tired from employment with the employer
maintaining the plan, a direct rollover op-
tion with respect to the eligible rollover
distributions described in this paragraph
(c). A distribution is described in this
paragraph (c) if it is paid in calendar year
1997 and, under pre-SBJPA § 401(a)(9),
the distribution would not have been an
eligible rollover distribution because it
would have been a required minimum dis-
tribution.  In addition, with respect to
such a distribution, a plan will not be re-
quired to satisfy the written explanation
requirement under § 402(f) or the manda-
tory 20-percent withholding requirement
under § 3405(c).

(5) PLANS MAINTAINING 
PRE-SBJPA REQUIRED 
BEGINNING DATE

Q–10:  Will a plan satisfy § 401(a)(9)
as amended by SBJPA if it provides for
minimum required distributions for an
employee commencing no later than an
employee’s required beginning date of
April 1 of the calendar year following the
calendar year the employee attained age
701⁄2, regardless of whether the employee
is a 5-percent owner? 

A–10:  (a)  A plan will not fail to sat-
isfy § 401(a)(9) as amended by SBJPA
merely because it provides for minimum
distributions commencing no later than
an employee’s pre-SBJPA required be-
ginning date of April 1 of the calendar

year following the calendar year the em-
ployee attained age 701⁄2, regardless of
whether the employee is a 5-percent
owner.   For example, a plan may pro-
vide, in the case of all employees who at-
tained age 701⁄2 before 1999, that mini-
mum required distributions will
commence by the pre-SBJPA required
beginning date of April 1 of the calendar
year following the calendar year the em-
ployee attained age 701⁄2. 

(b) If, pursuant to this Q&A–10, the
plan provides for minimum distributions
commencing no later than an employee’s
required beginning date of April 1 of the
calendar year following the calendar
year in which the employee attained age
701⁄2, both the employee’s designated
beneficiary and whether recalculation of
life expectancy applies will be deter-
mined based on any elections in effect as
of that date.  Furthermore, an employee
who dies after the required beginning
date determined under the plan terms is
treated as dying after the required begin-
ning date within the meaning of §
401(a)(9)(C).  Thus, to determine the
distributions after such a death, §
401(a)(9)(B)(i) (and not 
§ 401(a)(9)(B)(ii)) applies, requiring the
remaining portion of the employee’s in-
terest to be distributed at least as rapidly
as under the method being used under 
§ 401(a)(9)(A)(ii) as of the employee’s
date of death. See Q&As B–4 and F–3A
of § 1.401(a)(9)–1 of the proposed Income
Tax Regulations for guidance on satisfying
the requirements of § 401(a)(9)(B)(i).

(c) Regardless of whether, pursuant to
this Q&A–10, the plan provides for mini-
mum distributions commencing no later
than an employee’s required beginning
date of April 1 of the calendar year fol-
lowing the calendar year the employee at-
tained age 701⁄2, the employee’s required
beginning date for purposes of § 4974
(excise tax on excess accumulations) and
§ 402(c) (definition of eligible rollover
distribution) is determined in accordance
with § 401(a)(9) as amended by the
SBJPA.  Thus, in the case of an employee
who is not a 5-percent owner, no excise
tax under § 4974 will apply prior to the
calendar year in which the employee re-
tires.  However, beginning with that year,
the amount that is required to be distrib-
uted each year to satisfy § 401(a)(9), as
amended by the SBJPA, for purposes of 

§ 4974 and § 402(c), will be determined
using the required beginning date under
the plan. 

IV.  COMMENTS

The Treasury and the Service invite
comments and suggestions regarding the
matters discussed in this notice.  Com-
ments can be addressed to CC:DOM:
CORP:R (Notice 97–75), room 5228, In-
ternal Revenue Service, POB 7604, Ben
Franklin Station, Washington, DC
20044.  In the alternative, comments may
be hand delivered between the hours of 8
a.m. and 5 p.m. to CC:DOM:CORP:R
(Notice 97–75), Courier’s Desk, Internal
Revenue Service, 1111 Constitution Av-
enue, NW, Washington, DC.  Alterna-
tively, taxpayers may transmit comments
electronically via the IRS Internet site at
http://www.irs.ustreas.gov/prod/tax_regs/
comments.html.

V.  DRAFTING INFORMATION

The principal authors of this notice are
Ingrid Grinde of the Employee Plans Di-
vision and Cheryl Press of the Office of
the Associate Chief Counsel (Employee
Benefits and Exempt Organizations).
However, other personnel from the Ser-
vice and Treasury contributed to its devel-
opment.  For further information regard-
ing this notice, please contact the
Employee Plans Division’s taxpayer as-
sistance telephone service at (202) 622-
6074/6075 between the hours of 1:30 p.m.
and 3:30 p.m. Eastern Time, Monday
through Thursday.  Alternatively, please
call Thomas Foley at (202) 622-6050 or
Ingrid Grinde at (202) 622-6214.  These
telephone numbers are not toll-free.

26 CFR 601.201:  Rulings and determination letters.
(Also Part I, § 636; 1.636–3.)

Rev. Proc. 97–55

SECTION 1. PURPOSE

This revenue procedure sets forth the
conditions under which the Internal Rev-
enue Service will consider issuing an ad-
vance ruling that a right to mineral is a
production payment as defined in 
§ 1.636–3(a) of the Income Tax Regula-
tions.
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SECTION 2. BACKGROUND 

Section 1.636–3(a)(1) defines a produc-
tion payment as a right to a specified share
of the production from mineral in place,
which is an economic interest in mineral in
place and which has an expected economic
life (at the time of its creation) of shorter
duration than the economic life of the bur-
dened property.  The right may be limited
by a dollar amount, a quantum of mineral,
or a period of time.  It may not reasonably
be expected to extend in substantial
amounts over the entire productive life of
the burdened property. 

SECTION 3. SCOPE

This revenue procedure applies to any
production payment described in § 636 of
the Internal Revenue Code.

SECTION 4. APPLICATION

The Internal Revenue Service generally
will issue an advance ruling that a right to
mineral is a production payment if the fol-
lowing conditions are met: 

.01  The right is an economic interest in
mineral in place as defined in § 1.611–
1(b), without regard to the application of
§ 636;

.02  The right is limited by a speci-
fied dollar amount, a specified quantum
of mineral, or a specified period of
time;  

.03  It is reasonably expected, at the
time the right is created, that it will termi-
nate upon the production of not more than
90 percent of the reserves then known to
exist; and

.04  The present value of the produc-
tion expected to remain after the right ter-
minates is 5 percent or more of the pre-
sent value of the entire burdened property
(determined at the time the right is cre-
ated).  The determination of present value
takes into account all the facts and cir-
cumstances, in accordance with the provi-
sions of § 1.611–2(e).

DRAFTING INFORMATION

The principal author of this revenue
procedure is Brenda M. Stewart of the Of-
fice of Assistant Chief Counsel (Pass-
throughs and Special Industries).  For fur-
ther information regarding this revenue
procedure contact Roger E. Baker on
(202) 622-3120 (not a toll-free call).


