Section 401.—Qualified tions or to contribute a different percentamong a broad range of investment funds

Pension, Profit-Sharing and age of compensation can be made at amgld by the trustee or, if no investment

Stock Bonus Plans, etc. time. The election is effective for the firstelection is made by the participant, in the
pay period and subsequent pay periodsust’s balanced fund which includes both

26 CFR 1.401(k)-1: Certain cash or deferred (until superseded by a subsequent elediversified equity and fixed income in-

arrangements. tion) if filed when the employee is hiredvestment<.

o .nar. OF if filed within a reasonable period
icipaion, This revene ring descibes cerian erhereafter ending before the compensatidrAW AND ANALYSIS

teria that must be met before an employee’s confor the first pay period is currently avail- Section 401(k) provides that a profit-
pen;atlon can be F:ontrlbuted to an employe_r’ab|e_ Thus, if an employee files an elec-h ; tock b | ERISA
section 401(k) plan in the absence of an affirmativ sharing or Stock bonus plan, a pre-

election by the employee. tion to receive cash in lieu of compensy; oney purchase plan, or a rural coopera-

tion reduction contributions and th,etive plan can meet the requirements of

Rev. Rul. 98-30 election is filed when the employee isg 401(a) even if it includes a qualified
hired or within a reasonable period thereéash or deferred arrangement. Section
ISSUE after ending before the compensation '201(k) also sets forth the requirements

currently available (and if the employe_ethat a cash or deferred arrangement must

Will employer contributions to a profit- P i
ploy p does not later elect to have compensatlosr}jltISfy in order to be a qualified cash or

sharing plan fail to be considered electiveeduction contributions made), then NOcferred arrangement
contributions, within the meaning ofcompensation reduction contributions for Section 1 4gl(k)—i(a)(2)(i) defines a
§ 1.401(k)-1(g)(3) of the Income Taxthe first pay period are made on the em- :
Regulations, made under a qualified cagbloyee’s behalf to Plan A. Elections filegC2S" Of deferred arrangement as an
or deferred arrangement, within theat a later date are effective for payroll pea_lrrangement under which an eligible em-
meaning of § 401(k) of the Internal Rev-iods beginning in the month next follow-Ployee may make a cash or deferred elec-
enue Code, merely because they are maidg the date the election is filed. tion with respect to conFrlbutlons to, or

pursuant to an arrangement under which, At the time an employee is hired, theceruals or other benefits under, a plan
in any case in which an employee doesmployee receives a notice that explaintgat Is intended to satisfy the requirements
not affirmatively elect to receive cash, thehe automatic compensation reductiof 8 401(a). Section 1.401(k)-1(a)(2)(ii)

employee’s compensation is reduced by @ection and the employee’s right to eledprovides that a cash or deferred arrange-
fixed percentage and that amount is coo have no such compensation reductioff€"'t d0€s not include an arrangement
tributed on the employee’s behalf to theontributions made to the plan or to alte}nder which amounts contributed under a
plan? the amount of those contributions, inclugP!an at an employee’s election are desig-

FACTS ing the procedure for exercising that righPated or treated at the time _of c_ontrlbutlon
and the timing for implementation of anyS &ftér-tax employee contributions.

Employer X maintains Plan A, a profit-such election. The employee is subse- Section 1.401(k)-1(2)(3)(i) defines a
sharing plan intended to satisfy the requently notified annually of his or hercash or deferred election as any election
quirements of § 401(a), includingcompensation reduction percentage arl@r modification of an earlier elect|on).by
§§ 401(K) and 401(m). Under Plan A, anjhe employee’s right to change the pe/@" €mployee to have the employer either
employee of Employer X, including ancentage. provide an amount to the employee in the

employee with less than one year of ser- Plan A provides that compensation reform of cash (or some other taxable bene-

vice, may elect to have Employer X makegluction contributions are immediatelyﬁt) that is not currently available or con-

contributions on the employee’s behalf tqonforfeitable and, if the employee hadfibute an amount to a trust (or provide an
Plan A in lieu of receiving that amount adiot attained age 39 cannot be distrib- accrual or other benefit) under a plan de-
cash compensation that would otherwiseted prior to the employee's retirementf€r1ing the receipt of compensation. Sec-
be payable to the employee. The enfleath, or separation from service excepton 1.401(k)-1(a)(3)(iv) provides that a
ployee may designate the amount of these the case of hardship (as defined in the IThe Department of Labor has advised Treasur
compensation reduction coniributions as plan). Plan A also provides that, for eaCIand the Se?vice that, under Title | of the Employeg
percentage of the employee’s compensamployee who has at least 1 year of Segetirement Income Security Act of 1974 (ERISA),
tion, subject to certain limitations setvice, Employer X will make matching fiduciaries of a plan must ensure that the plan is ad-
forth in the plan. contributions to Plan A on account of theministered prudently and solely in the interest of

Under Plan A, a newly hired employeeemployee’s compensation reduction Corz:?:(c%ar:::\jngsea?odrkéﬁg\?gccizrrit:ﬁ f\l’(\j’lfj"c'; r'ifei'?er n§;
is immediately eligible to part|C|pat.e intributions up to a specified p'ercentage cIiability Wh‘én participants or beneficiaries exercise
Plan A. If the employee does not affirmathe employee’s compensation. Plan 4oniol over the assets in their individual accounts,
tively elect to receive cash or have a specdoes not permit after-tax employee contrithe Department of Labor has taken the position that
ified amount contributed to Plan A, his orutions. a participant or beneficiary will not be considered to
her compensation is automatically re- Plan A provides that both matching][;;‘;yeéerfg‘;g/;‘;;rri‘;'e‘gzef?nt\t‘:si’ggﬁsf?r:‘;to\:v;’leb”:'
duceq by 3 percent and this gmount |sontr|_but|_ons an_d com_pensauon_ reductlomade on his or her behalf in the absence of instruc-
contributed to Plan A. An election not tocontributions will be invested in accor-tigns to the contrary. See 29 CFR § 2550.404c—1
make compensation reduction contribudance with the participant’s electionand 57 FR 46924.
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cash or deferred election does not include If Plan A were to permit after-tax em-the meaning of § 401(k) merely because
a one-time irrevocable election, made giloyee contributions, then the amountthey are made pursuant to an arrangement
the time an employee commences entontributed to the plan would have to beinder which, in any case in which an em-
ployment with the employer or upon thedesignated or treated, at the time of thgloyee does not affirmatively elect to re-
employee’s first becoming eligible undercontribution, as pre-tax compensation receive cash, the employee’s compensation
any plan of the employer, to have contriduction contributions or after-tax em-is reduced by a fixed percentage and that
butions made by the employer on the enployee contributions. amount is contributed on the employee’s
ployee’s behalf to the plan (or to any other Compensation reduction contributionsehalf to the plan.

plan of the employer) equal to a specifieghade by Employer X to Plan A (including

amount or percentage of the employeethose made if the employee has not filefA\"ERWORK REDUCTION ACT
compensation. an election to the contrary) are amounts The collection of information con-

Section 1.401(k)-1(e)(2) provides gencontributed pursuant to a procedure undekined in this revenue ruling has been re-
erally that a qualified cash or deferreayhich the employee receives a notice eXjiewed and approved by the Office of
arrangement must provide that theaining his or her rights to have no comyjanagement and Budget (OMB) in ac-
amount that each eligible employee maensation reduction contribution andcordance with the Paperwork Reduction
defer as an elective contribution is ava”after receiving the notice, the emp|0ye¢\ct (44 US.C. 3507) under control num-
able to the employee in cash. has a reasonable period before the cashygr 1545-1605.

SeCtion 1401('()—1(9)(3) deﬁnes eleC'Currently aVaiIable in Wh|Ch tO eleCt tO re- An agency may not Conduct or Sponsor
tive contributions as employer contribucejve the cash in lieu of having an eMand a person is not required to respond tc;
tions made to a plan that were subject o goyer contribution made to the plan iny collection of information unless the col- -
cash or deferred election under a cash @fat amount. Thus, an eligible employegsction of information displays a valid
deferred arrangement. Such contributiongas an effective opportunity to elect to reoMB control number.
are elective contributions without regar¢.eive cash or have a contribution made to The collection of information in this
to whether the cash or deferred arranggye pjan on the employee’s behalf. In adrevenue ruling is in the sixth paragraph in
ment is a qualified cash or deferredjision, compensation reduction contributhe section headed “LAW AND ANALY -
arrangement. tions made under the plan are not contrg|S.” This information is required in

The definition of a cash or deferred, ;jions made pursuant to a one-timerder for certain employee elections to
election in § 1.401(k)-1(a)(3)(i) requiresi. ey gcable election because the emmeet the requirements of § 401(k). The
that the employee have an election b?ﬂOyee can change the election in the ficollection of information is required to
tween the employer paying cash (or so

. Mfire. Consequently, the compensation reptain a benefit. The likely respondents
other taxable benefit) to the employee 9f,qiion contributions under Plan A areare businesses or other for-profit institu-
making a contribution to a tru_st on behal ade pursuant to a cash or deferred elegons, and not-for-profit institutions.
of the employee. The regulation does nGf,, 5ng satisfy the requirement in The estimated total annual reporting
require that tE? employee.recE!vE f‘}% 1.401(k)-1(a)(3)(i) that the amount thaburden is 1,000 hours. The estimated an-
228:]0”;;2 gizs Ir?o?rza(lz(aeszr:na\;fvir:ﬁatitv ach eligible employee may defer as apual burden per respondent is 1 hour. The
: . %Iective contribution be available to thesstimated number of respondents is 1,000.
te;iﬁgot?utsot h-?;ssth;t::g]o:rn;(;Z?rtggueﬁemp|0yee in cash. The result would be Books or records relating to a collec-
tion will not. fail to ,be made under a quali-Fne same i th.e plan required a period dfon of information must be retained as
fied cash or deferred arrangement mere@er'Ce (permitted under § 401(l_<)(2)(D))!ong as their contents may become mater-
because, when an employee fails to mak efore an employee became eligible foial in the administration of any Internal

. . ) . e‘?ective contributions.
an affirmative election with respect to an Revenue I_a W. Gep erally, tax Te‘u”?s and
tax return information are confidential, as

amount of compensation, that amount islOLDING .
contributed on the employee’s behalf to a required by 26 U.S.C. 6103.

trust, provided that the employee had an Where, as in this case, an eligible emyp A =1TING INFORMATION

effective opportunity to elect to receiveployee has an effective opportunity to

that amount in cash. The employee haglect to receive cash or have that amount The principal author of this revenue
an effective opportunity to elect to receiveontributed by the employer to a profittuling is Roger Kuehnle of the Employee
an amount in cash as required undesharing plan, those employer contribuPlans Division. For further information
§ 1.401(k)-1(a)(3)(i) if the employee re-tions made on the employee’s behalf teegarding this revenue ruling, call the
ceives notice of the availability of thethe plan in lieu of receipt of cash compenEmployee Plans Division’s taxpayer as-
election and the employee has a reasosation will not fail to be considered elecsistance telephone service at (202) 622-
able period to make the election beforéive contributions within the meaning of6074/6075 (not toll-free numbers) be-
the date on which the cash is currentlg 1.401(k)-1(g)(3) made under a qualitween 1:30 and 3:30 p.m. Eastern Time,
available. fied cash or deferred arrangement withiMonday through Thursday.



