Withdrawal of Previous t.html. The public hearing will be held inpurchase of services to provide informa-
Proposed Regu'ations; Notice of room 4718, Internal Revenue Buildingtion.

Proposed Rulemaking and 1111 Constitution Avenue, NW., Washing- The collection of information in the
Notice of Public Hearing ton, DC. proposed regulations is in §1.1502—77(d)
This information is required for the com-

. FOR FURTHER INFORMATION CON- . .
Agent for Consolidated Group TACT: Concerning the regulations, Ger- >/ parent to notify the IRS of the desig-

. nation of a new agent for the consolidate
REG-103805-99 ald B. Fleming or George R. Johnson

(202) 622-7930; concerning submission?roulo _vvhen the common parents exis
ence is about to terminate and for the

AGENCY: Internal Revenue Service®' comments, the hearing and/or to bgesignated corporation to confirm that it

(IRS), Treasury. placed on the building access list to attend rees to serve as the group’s new age
the hearing, Sonya Cruse, (202) 622-71 d lifies to be th X t Th

ACTION: Withdrawal of previous pro- (not toll-free numbers). and quaiimes to be the group's agent. (
posed regulations; notice of proposed collection of information is required to
rulemaking; and notice of public hearing. SUPPLEMENTARY INFORMATION:  obtain a benefit, i.e., to designate a nev
. . agent for the consolidated group. The

SUMMARY: This document contains likely respondents are business or othe

proposed regulations regarding the agef@Perwork Reduction Act for-profit institutions.

for an affiliated group that files a consoli- The collection of information con-  The regulations provide that a commor
dated return (consolidated group). TNgined in this notice of proposed rulemakParent or a previously designated agent ¢
proposed regulations address certain igsg pas been submitted to the Office ot consolidated group should notify the
sues raised by the current regulations COfanagement and Budget for review in acCommissioner in writing, in accordance
cerning the agent for the group when thggrgance with the Paperwork ReductioMvith procedures prescribed by the Com:
common parent ceases to be the commogy of 1995 (44 U.S.C. 3507(d)). missioner, that it anticipates going out of
parent, as well as questions concerning comments on the collection of infor-existence and that it designates anothe
the scope of the common parent's authofation should be sent to tiaffice of ~Ccorporation to serve as the group’s ager
ity. These proposed regulations affect aj\janagement and Budget Attn: Desk for specified prior consolidated return
consolidated groups. This document alsgyficer for the Department of the Trea-years. In addition, the notification should
provides notice of a public hearing ory,ry Office of Information and Regula-include a statement by the designated co
these proposed regulations. In additiongy Affairs, Washington, DC 20503, with Poration agreeing to serve as the group’
this document withdraws a portion of the.gies to thdnternal Revenue Service agent and, if the designated corporatior
proposed rulemaking (LR-97-79, 1984-4tn: |RS Reports Clearance Officerwas not itself a member of the group,
C.B. 821) published in theederal Reg- op:Fs:Fp, Washington, DC 20224. Constatement that it is or will be liable for the
ister, July 31, 1984. ments on the collection of informationtax. An agent designated by the Commis

DATES: Written and electronic com-should be received by November 27$i0ner is required to give notice to eact
ments must be received by December 28000. corporation (or any successor) that was
2000. Outlines of topics to be discussed at Comments are specifically requestegémber of the group during any part of
the public hearing scheduled for 10 a.noncerning: the relevant consolidated return year. Th
on January 22, 2001, must be received by Whether the proposed collection of inburden for the c_ollectlon of information in
December 26, 2000. formation is necessary for the proper pe81.1502-77(d) is as follows:

o formance of the functions of the Internal Estimated total annual reporting bur-
ADDRESSES: Send submissions topeyenue Service, including whether théen: 200 hours.
CC:M&SP:RU (REG-103805-99), 100Mcqiection will have practical utility; Estimated average annual burden pe
5226, Internal Revenue Service, POB 1ne gccuracy of the estimated burdefgspondent: 2 hours.
7604, Ben Franklin Station, Washingtongssqciated with the proposed collection of Estimated number of respondents
DC 20044. Submissions may also be harinormation; 100.
delivered Monday through Friday between o\ the quality, utility, and clarity of ~Estimated annual frequency of re-
the hours of 8 a.m. and 5 p.m. tGne information to be collected may be ensPonses: On occasion.
CC:M&SP:RU  (REG-103805-99), hanced: An agency may not conduct or spon-
Courier’s Desk, Internal Revenue Service, yow the burden of complying with thesor, and a person is not required to re
1111 Constitution Avenue, NW., Washing-,on0sed collection of information mayspond to, a collection of information un-
ton, DC. Alternatively, taxpayers may subpe minimized, including through the apless it displays a valid control number
mit comments electronically via the interyication of automated collection tech-assigned by the Office of Managemen
net by selecting the “Tax Regs” option othiges or other forms of information techand Budget.
the IRS Home Page, or by submitting comygjqqy: and Books or records relating to a collec-
ments directly to the IRS internet site at Egtimates of capital or start-up costgon of information must be retained as
http://www.irs.ustreas.gov/tax_regs/regslis;ng costs of operation, maintenance, arl@ing as their contents may become mate



rial in the administration of any internalagent under this provision, by either th&1.1502—77T and has not issued fina
revenue law. Generally, tax returns andommon parent or the remaining memregulations concerning alternative
tax return information are confidential,bers, is subject to the approval of thagents.
as required by 26 U.S.C. 6103. district director with which the group

files its return. Section 1.1502—77(d)Xeasons for Change

also grants the IRS the authority to deal Giyen the common parent's role as the

This document proposes amendmenfiEParately with each remaining membeggant for the group, issues arise abou
to 26 CFR part 1 under section 1502 off the group with respect to its liability\\hq has authority to act on behalf of the
the Internal Revenue Code of 1984" the event that neither the commonRy .o, for consolidated return years
(Code). The proposed amendments claParént nor the surviving members desiggnere the common parent has ceased 1
ify and supplement existing rules undePat€ @ New agent. _ exist (e.g., due to a merger or liquida-
§1.1502—77 concerning the agent for a D€cisions of the United States Taxjqn or where, while continuing to exist,
consolidated group and the designatioffOUrt have highlighted difficulties in ap-j; ha5 ceased to be the common parent c
of a new agent to act for the group. ThBYING these rules to situations where o group (e.g., as a result of being ac
proposed amendments also clarify rule@’OUP continues to exist following agired by another corporation). Other
concerning the common parent as ageffidnsaction described in §1.1502-75(d)ses arise concerning the proper agen
for a corporation whose income is im{& group structure change), in which &g \ye|| as the scope of that agency
properly included in a consolidated reN€W common parent has replaced thghere a consolidated return improperly
turn. In addition, the proposed amend{©rmer common parent (which may Ofinc|des the income of a corporation that
ments modify and clarify the rulesM@y Not have remained in existence Qthoid have filed separately or when the
concerning the proper party to apply fofémained a member of the group). Segks ssues a tentative refund in respons
and receive a refund payment due to gterlake Corp. v. Commissionell2 , 5 cjaim filed by a former member of
tentative carryback adjustment undef-C- 103 (1999)Union Oil Co. v. Com- 0 groyp.

§1.1502-78. The proposed regulationdissioner 101 T.C. 130 (1993)South-  Ajthough the current provisions of
also terminate §1.1502-77T for taxe Pacific Co. v. Commissione84 T.C. gg1 1502-77 and 1.1502—-77T provide
years beginning on or after the effective 92, 404 (1985). ) . guidance in limited situations, numerous
date of final regulations amending ©On September 8, 1988, various f'r?a‘qssues have arisen in situations outsid
§1.1502-77. and temporary regulations under sectiofhe scope of these provisions. The alter

Section 1.1502-77(a) currently pro--502 were published in theederal 5y agent approach of §1.1502-771
vides that the common parent is th&kegister (T.D. 8226, 1988-2 C.B. 325 54qressed agency issues regarding n
“sole agent” for the consolidated groug®3 F-R. 34729]). At the same time, gices of deficiency and waivers of peri-
with respect to nearly all procedural ta'0ticé Of proposed rulemaking (LR-66-5q5 of |imitations. It was intended to
matters relating to the group’s tax liabil-88: 1988-2 C.B. 848) cross-referencege; fiexibility in allowing both taxpay-
ity for a consolidated return year.[0 the text of the temporary regulations, s ang the IRS to choose from amon
Notwithstanding this general rule,W@s also published (53 F.R. 34779). Inse\eral potential agents to act for the
§1.1502-77(a) provides that the IRSUded in the temporary regulations wago and also to ensure that whicheve
may, upon notifying the common parent31:1902=77T. In situations where the.,horation is selected would be a per-
deal directly with any member of theCorporation that was the common parenissiple agent to act for the group.
group in respect of its liability, in which ©f the group ceases to be the commoggyeyer, an alternative agent provided
case that member shall have full authoR@rent, 81.1502—77T provides alternagy, g1 1502-77T is the agent for the
ity to act for itself. tive agents to act for a consolidateqyqyn only for purposes of mailing no-

Because the common parent’s autho@roUP, but only for purposes of mailinGjjces of deficiency or for executing con-
ity to act as agent for the group terminotices of deficiency and waiving peri-gents 1o extend periods of limitations.
nates when the common parent corpor@dS Of limitations. — Specifically, ynger §1.1502-77T, an alternative agen
tion ceases to exist, §1.1502-77(d$1-1902=77T allows the following alter-p 55 o authority to act as the group’s
provides for the designation of a new'@live agents to act on behalf of theyent for other purposes (e.g., filing a re-
agent to act for the group. SectiofdfoUp: (1) the common parent of thg nq claim, receiving refund payments
1.1502-77(d) first grants the terminating"@UpP for all or any part of the year 1o, executing a closing agreement). As ¢
common parent, prior to going out of ex-Vhich the notice or waiver applies, (2) gegyit, under the current rules, absent
istence, the authority to designate a réUCCeSSOr o the former common parenfesignation of one of the remaining
maining member to act as agent for th! @ transaction to which section 381(a}yempers to act as agent undel
group (a designated agent) regarding tHf&PPlies, (3) the agent designated by thg) 1502_77(d), the IRS may have no op
group’s prior consolidated return years9"0Up under 81.1502-77(d), or (4) if thgjo other than to deal separately with
If the common parent goes out of exisd"0UP_remains in existence undep,ch remaining member for any purpose
tence without designating a new agenBl-1502-75(d)(2) or (3), the common, ot cqyered by §1.1502-77T.
§1.1502-77(d) provides that the remainParent of the group at the time the notice e |RS and Treasury initially consid-
ing members of the group may designat Mailed or the waiver given. ered the possibility of expanding the
a new agent. A designation of a new 1h€ IRS received no comments oRycqpne of the authority of alternative

Background



agents under 81.1502-77T to include allear instead of the corporation to whichaw, has become primarily liable for the
matters under the common parent’s scophe loss or credit is attributable. In additax liabilities of the common parent or
of authority as set forth in §1.1502—77(a}tion, the proposed amendments clarifany subsidiary member. Such determina
However, it was ultimately concluded thathat any refund under §1.1502-78(b) refion is made without regard to
the shortcomings of the alternative agenated to a tentative carryback adjustmerfl.1502—1(f)(4) (defining the tersuc-
approach outweigh its benefits. In particmust be paid to the corporation that wasessorfor purposes of the definition of a
ular, that approach lacks certainty becaushe common parent (or is the designateskparate return limitation year). The pro-
the IRS could deal with any one of severagent) for the carryback year. The proposed regulations also clarify that the
alternative agents and more than one cogposed amendments also replace theommon parent remains the sole ager
poration could initiate actions on behalivord “investment” with “business” in with respect to the consolidated tax liabil-
of the group. Also, a corporation couldhe termunused investment credit ity under §1.1502—6 of a subsidiary (or its
serve as an alternative agent without hag1.1502—-78(a) to conform to changes isuccessor) that is or becomes a disre
ing been related to members of the grougection 6411. garded entity for Federal tax purposes.
during the consolidated return year at . . Where transferee liability exists under
issue or without being liable for the conEXPlanation of Provisions applicable law, the proposed regulation:
solidated tax for that year. In order to reduce uncertainty for botHProvide that, for purposes of assessing
In lieu of expanding the altemativetaxpayers and the IRS, the proposeBaying or collecting transferee liability,
agent approach of §1.1502-77T, the IR§,endments to §1.1502-77(a) provid@ctions of the common parent with re-
and Treasury propose to revise the rulgfat the common parent for a consolidatesPect to the group’s tax liability will de-
of §1.1502-77 and to terminate the ap-t,rn year remains the agent for thgvatively affect the liability of a trans-
plication of §1.1502-77T. Under thegroup for that year as long as it continueteree of a member, regardless of whethe
proposed regulations, as discussed iy oxist. This rule applies even if thdhe transferor member remains in exis:
more detail below, the common parent,mmon parent, for whatever reasont,ence' This provision is essentially an ap
remains the agent for the group’s conzeases to be the common parent. Thugllication of general principles of trans-
solidated return year as long as it reg,, example, if the common parent peferee liability in the context of a
mains in existence, regardless of,mnes a subsidiary member of the consafonsolidated group. Under case law, tht
whether it continues to be a commonyated group, which continues unde@ctions of a transferor derivatively affect
parent or a member of the group, 0E1.1502—75(d), if the common parent pethe liability of a transferee, even if the ac-
whether the group continues undet,mes a stand-alone corporation, or evdipns are taken after the transfer occurs
81.1502-75(d). if the common parent becomes a sup2€e, e.g.United States v. Vassallo, Inc.
The proposed regulations set foméidiary member of another group, it re274 F.2d 791, 793-794 (3d Cir. 1960). As
procedures for a common parent to desqains the agent of the group for thosBrovided in the proposed regulations, the
ignate a new agent for the group whepgycolidated return years during which ifommon parent’s actions on behalf of the
the common parent ceases to exist, agghs the group’s common parent. Gf. 9roup are always binding on each mem
permit the IRS to designate a new agept ke Corp. v. Commissionet12 T.C. ber of the group. Therefore, any action:
if the common parent fails to do so. The 3 (1999):Union Oil Co. v. Commis- of a common parent with respect to the
proposed regulations do not contain oner, 101 T.C. 130 (1993). group’s liability for a consolidated return
provision allowing the remaining mem- ¢ proposed regulations provide ¥€&" will derivatively affect the liability
bers to designate a new agent if the comy e tor situations where a corporatiorPf a transferee of a transferor member the
mon parent fails to make a designatioqes 5 consolidated return as the commoigmains in existence, even if the actior
before it ceases to exist. The propose&:‘rent of an affiliated group but is subse2CCurs after the transfer giving rise to the
regulations provide that the COMMOMy ently determined not to be the actudransteree liability.
parent acts as the agent with regard tQ,nmon parent of that group. In such sit- The proposed regulations recognize th
the liability of any corporation Whoseuations, the corporation that filed as thderivative effect of the common parent’s
income is improperly included in the gmmon parent is considered to be th@ctions on transferee liability and further
group’s return but whose liability is SUb'agent for each member of the claimegrovide that actions taken by or with re-
sequently computed on the basis of Broup even though it was not actually thaPect to the common parent, as agent fc
separate return or as a member of alymmon parent. This situation may ariset,he group, after a transferor member ha
other consolidated group. for example, where the common parerﬁeased to exist, also derivatively affect the
Finally, the proposed regulationsgis to own stock satisfying the 80_per_liability of a transferee of such member to
modify the rule in §1.1502-78(a) con-gnt voting and value requirement of sedhe same extent as if the transferor mern
cerning an application under section;y, 1504(a)(2). ber had remained in existence. For exarr
6411 for a tentative carryback adjust- tpe proposed regulations clarify thaPl!e, under this provision, a waiver extend-
ment with respect to a loss or busineés$e common parent’s authority as ageﬂ?g the limitations period for assessment
credit arising in a separate return limitas,. 4 taxable year extends to any succegXxecuted by the common parent (as agel
tion year. Under the proposed amendsq;: of a member. For purposes ofor the group) after a member ceases t
ments, the application should be filed b)§1'1502_77 only, the terrmuccessor exist, would have the derivative effect of
the common parent for the carryback,qoans a party that, pursuant to applicab@(tending the limitations period with re-



spect to a transferee of such member. deemed to terminate. As used in the pranaining members for a consolidated re-

The proposed regulations revise thposed regulations, the tedisregarded en- turn year may designate a new agent i
rules governing the designation of a newity includes a qualified subchapter S sulthe event the common parent does no
agent for the group when the commosidiary for which an election is madedesignate a new agent that is approved b
parent ceases to exist. They retain thaursuant to section 1361(b)(3)(B), a qualithe IRS. In practice, taxpayers have sel
current provision under 81.1502-77(dfied REIT subsidiary within the meaning ofdom utilized this provision because it is
for the common parent to notify the IRSsection 856(i)(2), or an entity that is disreunwieldy and largely impracticable ex-
and designate, subject to the approval gfarded as an entity separate from its owneept for groups comprising only a few
the IRS, another member to act as thender the “check-the-box” rules ofmembers. Accordingly, in light of the in-
group’s agent for the consolidated retur@301.7701-3. If, as a result of becoming iequency with which taxpayers use this
year. disregarded entity or reclassified as a panprovision, and in the interest of providing

As under the current rule, the proposedership, the group’s agent ceases to exisimple and administrable procedures, the
regulations provide that the common parfor Federal tax purposes without designatRS and Treasury have concluded tha
ent may designate one of the remaininiyg a new agent and subsequently purportisere is no longer a need to provide for
members of the group as the new agetd act on behalf of the group, any actionany designation by the remaining mem-
for the group. The proposed regulationtaken by the purported agent will, to the exbers.
provide that the member designated as tlient determined appropriate by the Com- As under the current regulations, the
agent for a consolidated return year mushissioner, have the same effect as if theroposed regulations provide that a desig
have been a member of the group duringgent’s existence had not terminated. nation by the common parent or a desig
the consolidated return year and must not In the event the common parent (or aated agent cannot become effective unti
subsequently have been disregarded as pireviously designated agent) fails to dest is approved by the IRS. The proposec
entity separate from its owner or treate@jnate a new agent before going out of exegulations clarify that the Commis-
as a partnership for purposes of Federatence, the proposed regulations authsioner’s approval of a designation by a
taxes. However, the common parent mayze the IRS to designate a new agent fmommon parent (or designated agent) will
also designate a domestic corporatiothe group. The IRS may designate one aofot be effective before the corporation
(that is not disregarded as an entity septie remaining members of the group fomaking the designation ceases to exist. |
rate from its owner or classified as a parthe consolidated return year (that has ntte absence of an effective approved des
nership for Federal tax purposes) that iseen disregarded as an entity separaignation, a notice of deficiency or any
primarily liable as a successor of any corfrom its owner or reclassified as a partnemther communication mailed to the for-
poration that was a member of the grouphip for Federal tax purposes), or any daner common parent or former designatec
during the consolidated return year. Imestic corporation (that is not disregardedgent, even if no longer in existence, is
addition, the common parent will be peras an entity separate from its owner areated as having been properly mailed tc
mitted to designate any domestic corporaslassified as a partnership for Federal taall members and successors.
tion (that is not disregarded as an entitpurposes) that is primarily liable as a suc- The proposed regulations retain the
separate from its owner or classified as eessor of such a member, to act as thgovision in the current regulations autho-
partnership for Federal tax purposes) thagroup’s agent. This provides the IRS withizing the Commissioner, upon notifying
is to become primarily liable as the coma readily available option in cases wherthe common parent, to deal separatel
mon parent’s successor in connectioi needs to address a consolidated groupiith a member concerning that member’s
with a transaction in which the commortax liability and no new agent has otherseveral liability for the consolidated tax.
parent’s existence terminates. If an agemtise been designated. Any corporatioin such a case, the member would hav
previously designated under this provithat the IRS desighates as the agent féull authority to act for itself.
sion ceases to exist, the proposed reguldre consolidated return year generally will The proposed regulations eliminate
tions provide for such terminating agentontinue as the group’s agent as long as§tL.1502—-77T for consolidated return
to designate a new agent in the same maremains in existence. At the request ofears beginning after the date that the
ner that is available to a common parergne or more members, however, the IRBnal regulations under §1.1502—-77 are
that is going out of existence. may (but is not required to) replace a degpublished in thé-ederal Register

For purposes of the designation proviignated agent with another member (or The proposed regulations provide that
sion, a corporation’s existence is deemed tguccessor of a member) for the consolthe common parent is the sole agent for an
cease not only if the corporation ceases ttated return year. corporation that is improperly included in
exist under applicable law, but also if the The proposed regulations direct thehe group’s return and whose tax liability
corporation becomes a disregarded entitiRS and the designated agent to providghould have been computed on the basis «
or reclassified as a partnership for Federabtification of the designation to the othea separate return or as a member of anoth
tax purposes. However, if treating a corpa-emaining members/successors. Any faikkonsolidated group. This provision is con-
ration as ceasing to exist when it becomesuae by the IRS and/or the designatedistent with the current rule of
disregarded entity or reclassified as a parkgent to give notification to a81.1502-77(c)(2), relating to the effect of
nership would leave no other corporatiomember/successor does not invalidate thveaivers of periods of limitations on assess:
eligible to serve as a designated agent fdesignation. ment that are executed by the common pal
the group, its existence would not be Under the current regulations, the reent. The proposed regulations are also cor



sistent with rulings of the Tax Court in sevdesignate an agent in situations where tlt# the Small Business Administration for
eral cases. Sdmtervest Enterprises, Inc. v.common parent or previously designatedomment on their impact on small busi-
Commissioner59 T.C. 91, 96-97 (1972); agent failed to designate a new agent befoness.

Lone Star Life Insurance Company v. Comit ceased to exist, whether or not the Com- , .
missioner T.C. Memo. 1997—468MN|, Inc. missioner has already designated an ageftomments and Public Hearing

V. Commissi(_)nerT.C. Memo. 1995—11_2, Comments are invited concerning these gefore these proposed regulations ar
aff'd per curiam 107 F.3d 27 (11th Cir. procedures.

1997). See als@lumax Inc. v. Commis-

sioner 109 T.C. 133, 196 (1997) (holdingProposed Effective Date
that the improper inclusion of a corporation
in a consolidated return does not alter the

adopted as final regulations, considera
tion will be given to any written com-
ments (a signed original and eight (8)

The amendments to §1.1502—77 argopies) or electronic comments that are

agency relationship established undeffoPosed to apply to consolidated ret_uerTer%Sllqubg‘gfg El?régilie&re ost com
§1.1502-77(c))aff'd on other grounds Y8ars beginning on or after the date fIrmrlnents on the clarity of tuhg roq%sed rule:
165 F.3d 822 (11th Cir. 1999). regul_atlons are published in tirederal 4 how th be dp pOos tu ‘
The proposed regulations amendi@dister. The current rules of an to"é 93{ may I € mat e FaSIS(r:i'tc') ur
§1.1502—78(a) to provide that the commofs1-1502-77 and 1.1502-77T continug®rstan tor © Imp ertnedn ' tﬂ at |ion,
parent for the carryback year should fild® @PPly with respect to consolidated .re.gozr;}men S are r;—:-ques |e t_on ef re?_tme
any application under section 6411 for &I years beginning before the eﬁectlv%?]at seg(r)?np:Zesreregé:dlggsegt-tzz |S|ees
tentative carryback adjustment with respe@t® of final regulations under te from th - 1ST€9 b " E)
to a loss or credit arising in a separate r§-1'1502_77' Thus, the alternative ageﬁf" ° hr_omf e||:r c(;wnelrf or pecome pa,£|-|
turn limitation year that may be carried®PProach of the temporary regulatior]!®rs |pst or.” E era -|ak))(| p?rposgﬁ. -
back to a consolidated return year. The cufould continue to apply for purposes opomrpen S Vél € avallable for public in-
rent rule, which provides that the corporaMailing notices of deficiency and execut-SpiC 'on ans copying.
, : public hearing has been schedulec

tion to which such loss or credit is attribut!Ng Waivers of periods of limitations on "
able should file such application, js2Ssessment with respect to consolidatd@r January 22, 2001, beginning at 1C

inconsistent with the general rule of €Urn years beginning before the dat@-M- In room 4718, Internal Revenue Ser
§1.1502—77 that the common parent is thénal regulations are publlshed in thewce BU|Id|n_g,1111C0nst|tut|0n Avepug,
' p NW., Washington, DC. Due to building

sole agent for the group and with the rule Jrederal Register - -
§1.1582—78(b) thz?t pa?/ment of any result. The amendments to §1.1502-78 arsecurity procedures, visitors must enter a

ing refund is made to the common parent.ProPosed to apply to taxable years e 1?'iht$treet gnl:l;rance,lloca}tedA betwee

In Interlake Corp. v. Commissionek12 which a loss or credit may be Ca”ied:\c/)\?sll . E);t-an ”er?n.fy vanlat venue?
T.C. 103, 112-113 (1999), the Tax CourPack and for which the due date (WithouE\lh t '?da t'lf'lontz a tV'S' otrs Thusbprﬁjs_e”
found that §1.1502—78(b) is unclear as tgXtensions) of the original return is aftefnOt0 l0€Ntification o enter the bullding.

- he date final regulations are published if€cause of access restrictions, visitor:
whether the common parent in the carny! 9 P will not be admitted beyond the immedi-

back year or the common parent in the lodf€Federal Register ate entrance area more than 15 minute
year should be the group's agent to receigneia| Analyses before the hearing starts. For informa:

a refund resulting from a tentative carry- tion about having your name placed or
back adjustment. 112 T.C. at 112-113. The It has been determined that this noticg,q building access list to attend the hea

proposed regulations amend §1.1502—-78(bf proposed rulemaking is not a signifi-ing, see the FOR FURTHER INFORMA-
to provide expressly that the refund shouldant regulatory action as defined in Execron CONTACT section of this pream-
be paid to the common parent or designatedive Order 12866. Therefore, a regulagq
agent for the group’s carryback yeatr. tory assessment is not required. It is The rules of 26 CFR 601.601(a)(3)
Finally, because the position of districhereby certified that these regulations dgpply to the hearing. Persons who wist
director will be eliminated in the restructur-not have a significant economic impacj, present oral comments at the hearin
ing of the IRS, the proposed regulationsn a substantial number of small entities,, st request to speak, and submit writte
substitute “the Commissioner” for variousThis certification is based on the fact thaty 1\ ments and an outline of the topics t
references to the district director inthese regulations will primarily affect af-j,o yiscussed and the time to be devote
§1.1502-77. |If the proposed rules aréliated groups of corporations that havg, oach topic (a signed original and eigh
adopted, procedures for the designation ofedected to file consolidated returns, Whicfes) copies) by December 26, 2000.
new agent under the new IRS structure, dgnd to be larger businesses, and, more- 5 period of ten minutes will be allo-
either a terminating common parent or thever, that any burden on taxpayers isaied to each person for making com
Commissioner, will be announced wheminimal. Therefore, a Regulatory FlexXi-nants. An agenda showing the schedul
final regulations are issued. Itis anticipatedility Analysis under the Regulatorying of the speakers will be prepared afte
that such procedures will be embodied in Blexibility Act (5 U.S.C. chapter 6) is notia geadline for receiving outlines has
revenue procedure that may also includeequired. Pursuant to section 7805(f) Oﬁassed. Copies of the agenda will b
provisions for one or more members of the Code, these regulations will be subs, 4ijaple free of charge at the hearing.
group to request that the Commissionanitted to the Chief Counsel for Advocacy



Drafting Information 81.1502-77A Common parent agent for by operation of a state or Federal merge
o subsidiaries applicable for consolidated statute), for the tax liability of the com-

The principal authors of these proyeym years beginning before the date  mon parent or any subsidiary of the
posed regulations are Gerald B. Fleming; requlations are published inthe ~ group. Such determination is made with-

George R. Johnson and Steven J. HankiRggera| Register. out regard to §1.1502—1(f)(4).
Office of the Assistant Chief Counsel (iv) Disregarded entity If a subsidiary

(Field Service). However, other person* ** * * of a group or its successor is or becomes
nel from the IRS and Treasury Depart- (g) Effective date This section applies disregarded entity for Federal tax pur-
ment participated in their development. to consolidated return years beginning bep'oses the common parent will continue

e fore the date final regulations undeg, gerve as the sole agent with respect t
81.1502-77 are published in thederal 5t sypsidiary’s tax liability under

Register, except paragraph (e) of this secg 1502_6 for consolidated return years
tion applies to statutory notices andj;ring which it was a member of the

Accordingly, 26 CFR part 1 is pro-Waivers of the statute of limitations forg o5 even though the entity generally is

posed to be amended as follows: taxable years for which the due dat@; yreated as a person separate from i
(without extensions) of the consolidateq,,yner for Federal tax purposes.

PART 1—INCOME TAXES return is after September 7, 1988, and (v) Transferee liability For purposes

o which begin before the date final regula
Paragraph 1. The authority citation fokjong ynder §1.1502-77 are published i
part 1 is amended by removing entries fof,o Federal Register

sections 1.1502-77(e) and 1.1502-78(b) p5r 5. New §1.1502—77 is added t
and adding entries in numerical order 1.5 as follows:

Proposed Amendments to the
Regulations

of assessing, paying and collecting trans
feree liability, any action taken by or di-
rected to the common parent with respec
o the group’s tax liability will deriva-

read in part as follows: tively affect the liability of a transferee
Authority: 26 U.S.C. 7805 * * * §1.1502—77 Agent for the group. (or subsequent transferees) of a membe

Section 1.1502—77 also issued under 26 regardless of whether the member termi

U.S.C. 1502 and 6402()). (a) Scope of ageney(1) In genera— nates its existence prior to such action.

Section 1.1502—78 also issued under 28 Common parent Except as provided (2) Specific matters subject to agency
U.S.C. 1502, 6402(j), and 6411(c). * * * in paragraphs (a)(3) and (6) of this secAs sole agent, the common parent is au
Section 1.1502—77A also issued under 280N, the common parent for a consolithorized to act in its own name for all
U.S.C. 1502 and 6402(j). * * * dated return year, for all matters relatingnatters relating to the tax liability for the

Par. 2. Immediately following to the tax liability for the consolidated re-consolidated return year. Except as pro
§1.1502-41A, an undesignated centdprn year, shall be the sole agent for— vided in paragraphs (a)(3) and (6) of this

heading is added to read as follows: (A) Each subsidiary in the group; and section, no subsidiary or successor sha
(B) Any successor of any member (inhave authority to act for or to represent it-
REGULATIONS APPLICABLE TO cluding the common parent). self in any such matter. For example—
TAXABLE YEARS BEGINNING (i) Other agents For purposes of this (i) Any election available to a sub-
BEFORE THE DATE FINAL section, any corporation described irsidiary corporation in the computation of
REGULATIONS ARE PUBLISHED IN  paragraphs (a)(1)(ii)(A) and (B) of thisits separate taxable income must be mad
THE FEDERAL REGISTER section will act as the agent in place of they the common parent, as must any

, common parent to the same extent anthange in an election previously made by
Par. 3. Immediately ~beforeg,piact to the same limitations as are apr for a subsidiary corporation;
§1.1502-79A, an undesignated cent&fjicaple to the common parent, and any (ii) All correspondence will be carried
heading is added to read as follows: reference in this section to the commonon directly with the common parent;

REGULATIONS APPLICABLE TO parent will include any such other (iii) The common parent shall file for
TAXABLE YEARS BEFORE January 1 agent— all extensions of time, including exten-
1997 " (A) Any corporation designated as thesions of time for payment of tax under

agent pursuant to paragraph (d) of thisection 6164;

Par. 4. Section 1.1502-77 is redesigsection to replace the common parent or a (iv) The common parent in its own name
nated as 81.1502—77A and transferred inpreviously designated agent; and will give waivers, give bonds, and execute
mediately after the undesignated center (B) Any corporation that files a consol-closing agreements, offers in compromise
heading “REGULATIONS APPLICA- idated return as the common parent for and all other documents, and any waiver o
BLE TO TAXABLE YEARS BEGIN- group, notwithstanding that such corporabond so given, or agreement, offer in com:
NING BEFORE THE DATE FINAL tion is subsequently determined not t@romise, or any other document so exe
REGULATIONS ARE PUBLISHED IN have been the proper agent for theuted, shall be considered as having als
THE FEDERAL REGISTER ”; the sec- claimed group. been given or executed by each member ¢
tion heading of newly designated (iii) Successor For purposes of this any successor thereof;
81.1502-77A is revised; paragraph (e) isection only, the terrsuccessomeans a  (v) The common parent will file claims
redesignated as paragraph (f); and parparty that is primarily liable, pursuant tofor refund, and any refund will be made
graph (g) is added to read as follows:  applicable law (including, for example,directly to and in the name of the common



parent and will discharge any liability ofa member of the group in any subsequebier’s successor, if such successor i
the Government to any member or anyear, or whether the group continues punramed in the notice; and
successor thereof with respect to such rsuant to 81.1502-75(d) with a new com- (v) If a notice of deficiency fails to
fund,; mon parent in any subsequent yeatr. name a member or its successor, any a
(vi) Notices of claim disallowance will (i) Replacement of agent designatedessment of tax based on such notic
be mailed only to the common parentby Commissioner If the Commissioner shall still be a valid assessment as to th
and the mailing to the common parenteplaces a previously designated agewther members or their successors.
shall be considered as a mailing to eagbhursuant to paragraph (d)(2)(ii) of this (6) Direct dealing with a member

member or any successor thereof; section, the term of the replaced agemfotwithstanding the provisions of this
(vii) Notices of deficiencies will be shall terminate when the Commissioneparagraph (a), the Commissioner may
mailed only to the common parent, andlesignates another agent. upon notifying the common parent, deal

the mailing to the common parent shall (iii) New common parent after a groupdirectly with any member of the group or
be considered as a mailing to each merstructure change If the group continues any successor of a member with respec
ber or any successor thereof; in existence with a new common parento its several liability for the consolidated

(viii) The common parent will file peti- pursuant to 81.1502—-75(d) during a contax of the group, in which event such
tions and conduct proceedings before theolidated return year, the common paremhember or successor shall have full au
United States Tax Court, and any sucht the beginning of the year is the group’ghority to act for itself.
petition shall be considered as also hawsole agent through the date of the transac-(b) Copy of notice of deficiency to cor-
ing been filed by each member or anyion, and the new common parent beporation which has ceased to be a mem
successor thereof; comes the continuing group’s sole agerier of the group If a corporation has

(ix) Any assessment of tax may beébeginning the day after the transaction. ceased to be a member of the group du
made in the name of the common parent, (5) Identifying members in notices ing or after a consolidated return year an
and an assessment naming the commdotwithstanding the provisions of thisif such corporation or its successor files
parent shall be considered as an assegsragraph (a)— written notice of such cessation with the
ment with respect to each member and (i) Any notice of deficiency with re- Commissioner, then the Commissionel
any successor thereof; and spect to the tax for a consolidated returapon request of such corporation or its

(x) Notice and demand for payment ofyear will name each corporation that wasuccessor will furnish a copy of any no-
taxes will be given only to the commona member of the group during any part dfice of deficiency with respect to the tax
parent and such notice and demand wiluch period (but a failure to include thdor a consolidated return year for which
be considered as a notice and demand iame of any such member will not affecthe corporation was a member or a cop
each member or any successor thereof. the validity of the notice of deficiency asof any notice and demand for payment o

(3) Matters reserved to subsidiaries to the other members or their successorgyich deficiency. The filing of such writ-
Notwithstanding the role of the commorand any notice of deficiency that is validen notification and request by a corpora
parent as exclusive agent under paras to a member so named will be valid ason or its successor shall not have the ef
graph (a)(1) of this section, the followingto any successor of such member; fect of limiting the scope of the agency of
matters shall be reserved to each sub- (ii) Any notice and demand for pay-the common parent provided for in para-
sidiary and, if applicable, to a successanent will name each corporation that wagraph (a) of this section. Any failure by
of a subsidiary— a member of the group during any part afhe Commissioner to comply with such

(i) The making of the consent requiredhe applicable consolidated return yeawritten request shall not have the effec
by §1.1502-75(a)(1); (but a failure to include the name of anyf limiting the tax liability under

(i) The making of an election undersuch member will not affect the validity§1.1502—6 of such corporation or its suc
section 936(e); of the notice and demand as to the otheessor.

(iii) The making of an election to bemembers or their successors), and any (c) References to member or subsi
treated as a DISC under §1.992-2; and notice and demand for payment that idiary. For purposes of this section, all

(iv) A change of the annual accountingsalid as to a member so named will beeferences to a member or subsidian
period pursuant to 81.991-1(b)(3)(ii).  valid as to any successor of such menshall include—

(4) Term of agency-(i) In general ber; (1) Each corporation that was a mem:
Except as provided in paragraph (iii) Any notice of a lien, any levy or ber of the group during any part of such
(a)(4)(iii) of this section, the commonany other proceeding to collect thaaxable year (except that any reference t
parent for the consolidated return yeaamount of any assessment, after the aa-subsidiary shall not include the com-
shall remain the sole agent with respecdtessment has been made, will name timeon parent); and
to that year until its existence terminatedaxpayer from which such collection is to (2) Each claimed member the income
regardless of whether one or more sulibe made; of which was included in the consoli-
sidiaries become or cease to be members(iv) Any notice described in para-dated return for such taxable year
of the group at any time, whether thgraphs (a)(5)(i) through (iii) of this sec-notwithstanding that the tax liability of
group files a consolidated return for anyion that fails to include the name of aany such claimed member should hav
subsequent year, whether the commomember during the consolidated returibeen computed on the basis of a separa
parent ceases to be the common parentyear shall still be valid as to that memseturn, or as a member of another conso



idated group, under the provisions ofd)(1) of this section, the Commissionedescribed in paragraph (e)(1)(ii) of this
§1.1502-75. may, with or without the request of anysection without designating a new agent

(d) Termination of common pareat member of the group or its successor, &br the group pursuant to paragraph (d)(1,
(1) Designation by common parengi) If any time designate, effective immedi-of this section, and the agent subsequentl
the common parent will terminate its exisately, a corporation described in parapurports to act as agent for the group, an
tence, it shall— graph (d)(1)(i)(A) of this section to act asactions by that purported agent on behal

(A) Designate, subject to the approvalhe agent. The designation will be madef the group will, to the extent determined
of the Commissioner, for each consoliin accordance with procedures prescribegppropriate by the Commissioner, have
dated return year for which the period oby the Commissioner. the same effect as if the agent’s existenc
limitations for assessment, for collection (i) At the request of any member orhad not terminated.
after assessment, or for claiming a credituccessor of a member, the Commissioner (3) Exceptions where no eligible corpo-
or refund has not expired, one of the folmay, but is not required to, replace anation exists (i) For purposes of para-
lowing to act as agent in its place— agent previously designated under thigraphs (a)(4)(i) and (d) of this section, if a

(1) Any corporation that was a membeparagraph (d)(2) with another corporatiorrorporation becomes either disregarded a
of the group during any part of the consoldescribed in paragraph (d)(1)(i)(A) of thisan entity separate from its owner or re-
idated return year and, except as provideggction. classified as a partnership for Federal ta
in paragraph (e)(3)(ii) of this section, has (iii) The Commissioner and the desigpurposes, its existence shall not be
not subsequently been disregarded as aated agent shall give notice of any desigieemed to terminate if the effect of such
entity separate from its owner or reclassihation to each corporation that was &rmination would be that no corporation
fied as a partnership for Federal tax pumember of the group during any part ofemains eligible to serve as the designate
poses; or the consolidated return year or its succesgent for the group’s consolidated returr

(2) Any successor (as defined in parasor. A failure by the Commissioneryear.
graph (a)(1) of this section) of such a corand/or designated agent to notify any such (i) Similarly, an entity that is either dis-
poration or of the common parent that is Enember of the group or its successor dogggarded as an entity separate from it
domestic corporation (and, except as prdtot invalidate the designation. owner or reclassified as a partnership fol
vided in paragraph (e)(3)(ii) of this sec- (3) Absence of designationUntil ei- Federal tax purposes shall not be preclude
tion, is not disregarded as an entity sep#her a notice in writing designating a newirom designation as an agent merely be
rate from its owner or classified as @gent has become effective or the Coneause of such classification if the effect of
partnership for Federal tax purposes), inmissioner has designated a new agerthe inability to make such designation
cluding a corporation that will become aany notice of deficiency or other commuwould be that no corporation remains eligi-
successor at the time that the commonication mailed to the common parentble to serve as the designated agent for th
parent ceases to exist; and even if no longer in existence, shall bgroup’s consolidated return year.

(B) Notify the Commissioner (underconsidered as having been properly (fy Examples The following examples
procedures prescribed by the Commignailed to the agent of the group; or if thystrate the principles of this section. In
sioner) of the designation, including— Commissioner has reason to believe thach example, as of January 1 of Year 1

(1) A statement by the designated corthe existence of the common parent hage p group consists of P and its two sub
poration agreeing to serve as the group§rminated, he may, if he deems it advissidiaries, S and S-1. P, as the common pa
new agent; and able, deal directly with any member or itnt of the P group, files consolidated re-

(2) If the designated corporation wasSUccessor with respect to the memberigns for the P group in Years 1 and 2. Or
not itself a member of the group duriniféV‘?ral liability under §1.1502-6 withoutyanuary 1 of Year 1, domestic corporation:
the consolidated return year (because thEVINg to give notice pursuant to paras-2 u, v, W, W-1, X, Y, Z and Z-1 are not
designated corporation is a successor of%@Ph (@)(6) of this section. ~ related to P or the members of the P groug
member of the group for the consolidated (&) Termination of a corporation's exis- All corporations are calendar year taxpay-
return year), a statement by the desigénce—(1) In general For purposes of ers. Any surviving corporation in a merger
nated corporation acknowledging that it iParagraphs (a)(1)(v), (a)(4)(i), and (d) ofs a successor as described in paragray
or will be primarily liable for the consoli- this section, the existence of a corporatiogn)(1)(iii) of this section. Any notification

dated tax as a successor of a member. IS deemed to terminate if— to the Commissioner of the designation of
(i) A designation under paragraph (i) It ceases to exist under applicabl¢he P group’s new agent also contains :
(d)(1)(i)(A) of this section will not be ef- law; or statement signed on behalf of the desig

fective until it is approved by the Com- (ii) Except as provided in paragraphated agent that it consents to act as th
missioner. The Commissioner’s approva(€)(3) of this section, it becomes, for Fedgroup’s new agent and, in the case of a suc

of such a designation will not be effectiveeral tax purposes, either— cessor, that it is primarily liable as a suc-
before the existence of the common par- (A) An entity that is disregarded as arfessor of a member. The examples are ¢
ent terminates. entity separate from its owner; or follows:

(2) Designation by the Commissioner (B) An entity that is reclassified as a_ Exargp'ei Dissosnilonpm aI'I' e memtl)(er?;l L
. . : ecember of Year 1, P sells all the stock of S-1 tc
(I) In the evgnt the common pargnt tgrm@artnershlp. . X. On December 31 of Year 2, P distributes all the
nates its existence and no designation is (2) Purported agency If the group’s giock of s to P's shareholders. P files a separate r

made and approved under paragrapdgent ceases to exist under circumstances for Year 3. Although P is no longer a common



parent after Year 2, P remains the sole agent of the§?.1502—75(d)(3)(i) because P’s shareholders rélon ?901(ﬁ)’bﬁ.hte C_(t)rrpmlssmner n;tay tz;ssess. U
group for Years 1 and 2. Except as provided in paraeive more than 50% of W'’s stock in exchange fo _ans eree fia '_' ywi I|n_on_e year a_er € expira-
. ) AR , . tion of the period of limitations against the trans-
graph (a)(6) of this section, for as long as P remains &l of P’'s stock. Under paragraph (a) of this secf- s-1 B i f tion 6213 q
existence, only P may execute a waiver of the peridibn, P remains the agent of the P group for Years 5r83r . t.h Y opera 'Ofnﬂ:) setc_ |onf defi (_a) ant
of limitations on assessment on behalf of the grougnd 2, even though the P group continues with Wa'§ (a), the |§suz_ance ot the notice o ) € |C|en.c_y ¢
. . P and the expiration of the 90-day period for filing
for Years 1 and 2. its new common parent. Because the transaction tition in the Tax Court h the effect of furth
Example 2 Acquisition of common parent by constitutes a reverse acquisition, the P group %;:e Ic;(')n 'g 1e5oadx 01:}: ;\ve e’el_egt ci. urther
another group The facts are the same asbxam- treated as remaining in existence with W as itgx ending by ays the group§ Imitations pe:
. . . riod on assessment from the previously extende
ple 1, except on January 1 of Year 3, P is acquiredommon parent. Before March 2 of Year 3, P is th te of D ber 31 of Year 6 to May 30 of Year 7
by Y. P thereafter joins in the Y group consolidatedole agent for the P group for Year 3. Beginning o ate o tetcem er E ealr 0 ¢ t?'/ Ot. earth.
return as a member of Y group. Although P is aMarch 2 of Year 3, W becomes the sole agent foru!'suan o paragraph (a)(1)(v) of this section, th
. . ; ) . waiver executed by P on March 1 of Year 5 to ex-
member of Y group in Year 3, P remains the agerthe P group with respect to all of Year 3 (|nc|ud|n% d th iod of limitati tt0 D
of the P group for Years 1 and 2. Except as prahe period through March 1) and subsequent co Snd the period ot imitations on assessment to Le
vided in paragraph (a)(6) of this section, for as longolidated return years.
as P remains in existence, only P may execute a Example 6 Reverse triangular merger of com-
waiver of the period of limitations on assessmenton parent—spinoff of common parerfthe facts the derivati ffect of extending th iod of li
on behalf of the P group for Years 1 and 2. are the same as Example 5except that on April 1 e. ervative etlect of ex eny Ing the peno_ O. . m-
itations on assessment of U’s transferee liability tc

Example 3 Merger of common parent—desig-of Year 3, P distributes the stock of its subsidiarie@ay 30 of Year 8. By operation of section 6901(f),

cember 31 of Year 6 and the further extension of th
P group’s limitations period to May 30 of Year 7
(by operation of sections 6213(a) and 6503(a)) hav

nation of remaining member as new age®n De- S and S-1 to W, and W then distributes the stock . ) o
cember 31 of Year 1, P sells all the stock of S-1 t& to the W shareholders. Although P is no longer € |ssuance_ of_the notice of transfert_ee ||ab|||_ty tou
X. On July 1 of Year 2, P acquires all the stock ofnember of the P group and W is the continuing Ignd Fhe 'explratlon of the 90-day period for filing a
S-2. On November 30 of Year 2, P distributes algroup’s new common parent, P remains the ageRfet'tlon_ in the T_ax_ Cgurt havg the effect of further
the stock of S to P’s shareholders. On January 1 fifr the P group under paragraph (a) of this sectioﬁXtendlng the limitations period on assessment
Year 3, P merges into Y corporation. Just beforéor Years 1 and 2. Before March 2 of Year 3, P i
the merger, P notifies the Commissioner in writinghe sole agent for the P group for Year 3. Beginnin
of the planned merger and of its designation of S am March 2 of Year 3, W becomes the sole agent f - .
the new agent of the P group for Years 1 and 2. Stke P group with respect to Year 3 (including th lability to U at any time on or pefg're May 30 of
the only member that P can designate as the neweriod through March 1) and subsequent consoli-ear_8 and assess the unpaid liability against U ¢
agent for both Years 1 and 2 because it is the ontlated return years. any time on or before October .27 of Year 8. The rg
" : . sult would be the same even if S-1 ceased to exis
subsidiary that was a member of P group during Example 7 Qualified stock purchase and sec-before March 1 of Year 5. the date P executed th
part of both years. Although S-2 is the only retion 338 election On March 31 of Year 2, V pur- . ’
maining subsidiary of the P group when P mergeshases the stock of P in a qualified stock purchaé%alver'
into Y, S-2 was a member of the P group only irwithin the meaning of section 338(d)(3)), and v (@) Cross-reference For further rules
Year 2. For that reason, S-2 cannot be the groupsakes a timely election pursuant to section 338(@pplicable to groups that include insol-
agent for Year 1. Alternatively, P could designate avith respect to P. Section 338(a)(2) provides that ent financial institutions, see
;jrllfferent agen: Ior sach i/ear,dsglectggzs 0|;hS-1 ;;ttrhea:jed asﬂa r:ﬁw corp_or_?nondats off the beglnn|r§301'6402_7 of this chapter.
e new agent for Year 1; an or S-2 as the n e day after the acquisition date for purposes o . . .
agent for Year 2. P could also designate its succesudbtitle A. For purposes of other subtitles, such as (h) Eff‘?C“Ve date_(l) Appllcauon
sor Y as the new agent for both Years 1 and 2. subtitle F (Procedure and Administration), how-1NiS section applies with respect to tax-
Example 4 Forward triangular merger of com- ever, new P is treated as a continuation of old Rble years beginning on or after the dat
mon parent On January 1 of Year 3, P merges withTherefore, new P remains the agent of the P grofinal regulations are published in the
and into Z-1, a subsidiary of Z, in a forward trian-for Year 1 and the period ending March 31 of Yeagggerg| Register
gular merger described in section 368(a)(1)(A) an& (short Year 2). Except as provided in paragraph .
(@)(2)(D). The transaction constitutes a reverse a¢a)(6) of this section, for as long as new P remains (2) Prior law. For taxgble years ,be_
quisition under §1.1502—75(d)(3)(i) because P’@n existence, only new P may execute a waiver ddinNing before the date final regulations
shareholders receive more than 50% of Z's stock ithe period of limitations on assessment on behalf @re published in th&ederal Register
exchange for all of P’s stock. Just before the¢he P group for Year 1 and short Year 2. see §1.1502-77A.
tmherg?er, P gotlfles the go_;nnalss_mnetr_ in an;nlg ?r]:@ E&(amEIiSS fF\:audlzjIe;:_lconveyanclt_adol‘ 3ssetts Par. 6. Section 1.1502-77T(a) is re-
e planned merger and its designation of Z-1, n Marc of Year 2, P files a consolidated return .
corporation that will survive the planned merger, athat includes the income of S and S-1 for Year lquIQHated f’:lS §1'1502_77A(e) ant
the new agent of the P group for Years 1 and 2. B&n December 1 of Year 2, S-1 transfers assets ha§l-1502_77T is removed.
cause Z-1 will be P’s successor (within the meanining a fair market value of $100x to U in exchange Par. 7. The amendments to
of paragraph (a)(1) of this section) after the plannefbr $10x. This transfer of assets for less than fai§1.1502—-78(a), as contained in the notic
tmherger, P n}ay;jeagriatedzél as the rtlfw agent f;:ﬂegket vall_uebclon?tlttutles agal;/(liulegtlc?r:;/eya;cgf proposed rulemaking (LR-97-79)
e P group for Years 1 and 2, pursuant to paragrapimder applicable state law. On March 1 of Year 5, . . .
(d)(2) of this section. Alternatively, P could haveexecutes a waiver extending to December 31 (RUb“Shed in therederal RegISteron_
designated S or S-1 as the new agent for the Year 6 the period of limitations on assessment witduly 31, 1984 (49 F.R. 30528), are with-
group for Years 1 and 2. Although Z is the newespect to the group’s Year 1 consolidated returdrawn.
common parent of the P group, which continue®©n February 1 of Year 6, the Commissioner issues a Par. 8. Section 1.1502-78 is amende
pursuant to §1.1502-75(d)(3)(i), P may not designrotice of deficiency to P asserting a deficiency of g tgllows:
nate Z as the new agent for Years 1 and 2 becausé&30x for the P group’s Year 1 consolidated tax lia- . -
was not a member of the group during any part dility. P does not file a petition for redetermination 1. Paragraph (a) IS rev_lsed'
Years 1 or 2 and is not a successor of P or any othier the Tax Court, and the Commissioner makes a 2. Paragraph (b)(1) is amended by
member of the group. timely assessment against the P group. P, S and ®dding the language “for the carryback
Example 5 Reverse triangular merger of com-are all insolvent and are unable to pay the defiyear (or agent designated undel
mg_n par?r\}; On Mar(?htl |;)f_Year 3, W—l,t a subl- C|en0(|:y. On It:_ebru?rty 1 OI Year|8_, gﬁ C?mS'SSL?n?l.lSOZ—??(d) for the carryback year)”
sidiary of W, merges into P, in a reverse triangulasends a notice of transferee liability to U, whic .
merger described in section 368(a)(1)(A) andloes not file a petition in the Tax Court. On Augus?t the end of the first sentence.
()(2)(E). P survives the merger with W-1. Thel of Year 8, the Commissioner assesses the amount3- IN paragraph (c), the last sentenc
transaction constitutes a reverse acquisition undef the P group’s deficiency against U. Under secof Example (1)s amended by adding the

’s liability as a transferee by 150 days, from May
0 of Year 8 to October 27 of Year 8. Accordingly,
e Commissioner may send a notice of transfere



language “for the carryback year” aftevent financial institutions, see
“parent.” 8301.6402-7 of this chapter.

4. In paragraph (c), the last sentence (f) Effective date—(1) In general
of Example (2)s amended by removing This section applies to taxable years |
the language “S-1" and adding “P” in itswhich a loss or credit may be carrie
place. back and for which the due date (withot

5. In paragraph (cExample (3) the extensions) of the original return is afte
seventh sentence is amended by remothe date final regulations are published
ing “Z must” and adding “X must” in its theFederal Register
place. (2) Prior law. For taxable years to

6. Paragraphs (e) and (f) are added. which a loss or credit may be carrie

The revision and additions read as folback and for which the due date (withot

lows: extensions) is on or before the date fin
. regulations are published in tir@deral
§1.1502-78 Tentative carryback Register, see §1.1502—78 in effect prio

adjustments. to the date final regulations are publishe

(a) General rule If a group has a con- in the Federal Register as contained in

solidated net operating loss, a consol?® CFR part 1 revised as of April 1
dated net capital loss, or a consolidatef?00-

unused business credit for any taxable Robert E. Wenzel
year, then any application under section Deputy Commissione,r
6411 for a tentative carryback adjustment of Internal Revenue.

of the taxes for a consolidated return year
or years preceding such year shall beiled by the Office of the Federal Register on Se|
made by the common parent corporatioigmber 25, 2000, 8:45 a.m., and published in tl
for the carryback year (or agent desigi_ssue of the Federal Register for September Z
2000, 65 F.R. 57755)

nated under §1.1502-77(d) for the carry-
back year) to the extent such loss or un-
used business credit is not apportioned to
a corporation for a separate return year
pursuant to §1.1502-21(b),
1.1502-22(b), or 1.1502-79(c). In the
case of the portion of a consolidated net
operating loss or consolidated net capital
loss or consolidated unused business
credit to which the preceding sentence
does not apply and which is to be carried
back to a corporation that was not a
member of a consolidated group in the
carryback year, the corporation to which
such loss or credit is attributable shall
make any application under section 6411.
In the case of a net capital loss or net op-
erating loss or unused business credit
arising in a separate return year which
may be carried back to a consolidated re-
turn year, after taking into account the
application of §1.1502-21(b)(3)(ii)(B)
with respect to any net operating loss
arising in another consolidated group, the
common parent for the carryback year
(or agent designated under
§1.1502-77(d) for the carryback year)
shall make any application under section
6411.
* k% % % %

(e) Cross-reference For further rules
applicable to groups that include insol-



