Notice of Proposed Rulemaking hearing, and/or to be placed on the buildattributable to those nonrecourse liabili-

and Notice of Public Hearing ing access list to attend the hearing, Guyes will be allocated. The partnership
Traynor, (202) 622-7190 (not toll-freemay change its allocation method under

Allocation of Partnership Debt numbers). the third tier from year to year.

AGENCY: Internal Revenue Servicelntroduction of the three section 704(c) allocation

(IRS), Treasury. methods under §1.704-3 upon the three

This document proposes to revisgers of §1.752-3(a). Rev. Rul. 95-41
ACTION: Notice of proposed rulemak-§§1.752-3 and 1.752-5 of the Incomegyso stated that in determining the part-

ing and notice of public hearing. Tax Regulations (26 CFR part 1) relatingers’ interests in partnership profits,

SUMMARY: This document contains - the allocation by a partnership of nonggjely for purposes of the third tier, sec-

. . recourse liabilities. . Iy L
proposed regulations relating to the allo- tion 704(c) built-in gain (i.e., the excess

cation of nonrecourse liabilities by a partBackground of a property’s book value over the con-

nership. The proposed regulations revise tributing partner’s adjusted tax basis in
tier three of the three-tiered allocation Treasury regulation 81.752-3 currentlgthe property upon contribution) that was

structure contained in the current nonrgd?rovides a three-tiered system for allocatiot taken into account under

course liability regulations, and also projr‘g nonrecourse I_iabilities. The three81.752-3(a)(2) (the second tier) is one

vide guidance regarding the allocation otiered sygtem app_heg .sequenually. Thusﬁa_lctor, but npt th(_e only factor, tq be con-

a single nonrecourse liability secured b{S @ portion of a I|e_1b|I|t3_/ is aIIocated_ to gslqergd. This gain (excess section 704(c)

multiple properties. This document alsdartner _under the first tier, that portion igyain) is equal to the excess of the amount

contains a notice of public hearing orfiot ava|!able .toibe allocated .under thef section 704(c) built-in gain attributable

these proposed regulations. sec;_onc! tier. Similarly, as a portion of a lito an item of property over the amount of
ability is allocated to a partner under thgection 704(c) minimum gain on that

DATES: Written comments must be resecond tier, that portion is not available tproperty.

ceived by April 12, 2000. Requests tte allocated in the third tier. _ o

speak (with outlines of oral comments) at Under the first tier, a partner is allo-Explanation of Provisions

a public hearing scheduled for May 3cated an amount of the liability equal to

2000, at 10 a.m., must be received binat partner’s share of partnership miniModifications to Third Tier

April 12, 2000. mum gain under section 704(b). See

ADDRESSES: Send submissions to81-704-2(@)(1). Under the second tier, to The three tiers of 51.752-3(a) are

‘ ira liahili tructured to allocate liabilities to those
CC:DOM:CORP:R (REG—103831—99),the extent the entire liability has not beef&

—allocated under the first tier, a partner wilPartners who generally would be allo-
room 5228, Internal Revenue Service; cated income or gain upon the relief of

. : be allocated an amount of liability equa
POB 7604, Ben Franklin Station, Wash- i .
. ' ) i ose liabilities. Under section 752(b),
ington, DC 20044. In the alternative, subt© the gain that partner would be allocateth (b)

missions may be hand delivered betweelﬁnOler section 704(c) if Fhe partnershi@ny't_jecrease na partr?er’s.share of the -
the hours of 8 a.m. and 5 p.m. to.d'Sposed of all partnership prope.rty“s[:lbablhtles _of a pgrtnersmp will be consid-
CC:DOM:CORP'R (REG—103831—99),J_8Ct to on(.e or more nonrec.oursg liabilitiegred a dlStrIbUtIOln of money to t.he partner
Courier's Desk, Internal Revenue Serin full satisfaction of the liabilities (sec- by the partnership. Under section 731(a),
vice, 1111 Constitution Avenue NW,“O_n 7.04(0) minimgm gain). Under the@ pgrtner will recognize gain on th_e distri-
Washington, DC. Alternatively, taxpayerst hird tier, a par.tne.r' 'S allocated any excesaution of money b-y the partnershlp o the
may submit comments electronically vig'O"fecourse liabilities under one of sevextent ,that the distribution exceeds the
the Internet by selecting the “Tax Regs’eral methods that the partnershlp ma_partners adju§ted basis in its partnership
option of the IRS Home Page, or by suLchoose.  One allocation method is basdgterest. Section 704(c) generally ensures
mitting comments directly to the IRS In-O" the partner's sha_re of partner§h|p_ pr_othat any built-in gain on contributed brop-
ternet site : its. The _partnersh|p may specify in |t5grty will be recognized py thg .Contnbut-
http://www.irs.ustreas.gov/tax regslregslParm.erShIIo agregment .the partners’ intefg partner upon the d|§p05|t|on of the
st.html. The public hearing will be held(':“':’tS |n.partnersh|p profits for purposes quc_)perty py the partn_ersh|p. The partner-
in room 2615, Internal Revenue Building"’1"00.‘5‘“”g €Xcess nhonrecourse liabilitieship liability allocation rules arg.uab-ly
1111Constitu';ion Avenue. NW Washing_’prowded the s.pecn‘led. interests are resshould not accellt'arate the conFnbutmg
ton. DC ' ' sonably consistent with allocations ofpartner’s recognition of that_galn_ w_h_en

' ’ some other significant item of partnershiphe amount of the partnership’s liability
FOR FURTHER INFORMATION CON- income or gain. The partnership also magttributable to such property is sufficient,
TACT: Concerning the regulations,allocate excess nonrecourse liabilities iif allocated to the contributing partner, to
Christopher Kelley, (202) 622-3070; con-accordance with the manner in which it iprevent such partner from recognizing

cerning submissions of comments, theeasonably expected that the deductiorgain.



In response to comments received, thigy. The proposed alternative was adoptedhlue of each property.
proposed regulations modify the third tiebecause it is simple and seems to addressThe portion of the nonrecourse liability
to allow a partnership to allocate the porthe predominant concerns raised by praallocated to each item of partnership
tion of a nonrecourse liabilities in excessitioners regarding the contribution of secproperty is treated as a separate loal
of the portions allocated in tiers one antion 704(c) property. The IRS and Treaunder §1.752-3(a)(2). The proposed reg:
two (excess nonrecourse liabilities) basesury request comments on whether furtherations provide that once a liability is al-
on the excess section 704(c) gain attributnodifications to the three-tiered structurédocated among the properties, a partner
able to the property securing the liabilityof §1.752—3(a) are necessary to more aphip may not change the method for
Thus, to the extent a portion of a partnempropriately allocate nonrecourse liabilitiesallocating the liability. However, if one of
ship nonrecourse liability is available toamong partners and, if so, what type ahe properties is no longer subject to the
be allocated in the third tier, the partnermodifications would be appropriate. liability, the portion of the liability allo-
ship may allocate that portion to the con- The holding in Rev. Rul. 95-41,cated to that property must be reallocatec
tributing partner based on the excess set995-1 C.B. 132, that excess sectiot® the properties still subject to the liabil-
tion 704(c) gain inherent in the property. 704(c) gain is one factor to consider in deity so that the amount allocated to any
Under §1.704-3(a)(2), section 704(cjermining a partner’s interest in partnerproperty does not exceed the fair market
genera”y app”es on a property-by-propShip profits will remain relevant where avalue of such pfopel’ty at the time of the
erty basis. Therefore, in determining th@artner does not allocate nonrecourse dets@llocation.
amount of excess section 704(c) gain, tHénder the third tier based on the excess If the outstanding principal of a liabil-
built-in gains and losses on items of consection 704(c) gain attributable to thety is reduced, the reduction will affect the
tributed property cannot be aggregated. Property that is subject to the debt. HOWameU”LOf secti(;n 704(Ch) minimumdgain
; _ ; : ver, once a partner has allocated nonrgnder the second tier. The proposed regu
section 1.704-3(2)(3)(i) provides thaPourse indebtedness pursuant to the ruligtions provide that as the outstanding
equal to its fair market value at the time of! these proposed regulatiqns based up@ninc_ipal_of a Iia_bility Is reduc_ed, _the re-
contribution and is subsequently adjuste‘axce.SS section 7.04(C) gain, that excesBiction in principal outstgnd|_ng is allo-
section 704(c) gain cannot again be corsated among the properties in the same

for cost recovery and other events that af ) o " . L -
fect the basis of the property Sectiofidered in determining a partner’s intereseroportion that the principal originally

- . . In partnership profits. was allocated to the properties.
1.704—3(a)_(3)_(||) pr(_)wdgs that the sectior” P PP These rules aﬁ‘ectponlloy the calculation
704(c) built-in gain with respect 10 ajpcation of Single Liability Among of section 704(c) minimum gain under the

property is the excess of the property’ ; ; .

book value over the contributing partner’;fnVI ultiple Properties se;:‘cl)lnd t't?r of ?18'.752;3'5".")5.'. A
adjusted tax basis in the property upon Several commentators have requestq\(]‘lultiolc;aplg?moersr:?gse 'ability Among
contribution. The built-in gain is there-that the IRS and Treasury issue guidance Sopme commen?[ators also have re-
after reduced by decreases in the differegarding the calculation of section uested guidance on allocations of a non:
ence between the property's book valug04(c) minimum gain under the secon&ecoursegliabilit among multiple partner-
and adjusted tax basis. Similarly, the exier when a partnership holds muItipIeShi s. This sit)(Jation gr]na a?isepwhen a
cess section 704(c) gain will decline aproperties subject to a single nonrecourse F: ’ tribut It'yl "
the difference between the property’s failiability. This situation typically arises pariner contributes multipie properties

. : ) ' h me nonr rse liabili
market value and tax basis declines. ~ when a partnership that holds sever SIUbJeCt to the same nonrecourse liability

_ i roperti h subiect to an individ more than one partnership. It also may
If a partnership holds section 704(cPropertes, each subject 1o an INAVICU& e, 5 givision of a partnership under
property subject to the ceiling rule ofliability, refinances the individual liabili-

! - Leliilyg . . . s section 708. Although the proposed regu-
§1.704-3(b)(1), in certain situations, théies with a single nonrecourse liability. ;1< 4o not address this issue, the IRS

firgt tier of §1.7f52—3(a) can _gradually To apply t.he second tier, partngrship nd Treasury request comments regarding
shift the allocation of I|a_1b|I|t|es away must determine the amount of thell|ab|I|tya propriate methods of allocating such li-
from the partner that contributed the propthat encumbers each asset. This allo
erty (the contributing partner) to a nonthe partnerships to determine the section
contributing partner who does not necesf04(c) minimum gain in each asset. SeRroposed Effective Date

sarily need, for tax purposes, the entir81.704-3(a)(2). _

amount of the liability allocated to the The proposed regulations provide that 1 '€S€ regulations are proposed to
non-contributing partner in the first tier.if a partnership holds multiple propertiePPly to any liability incurred or assumed
This can give rise to deemed distributionsubject to a single liability, the liability PY @ partnership on or after the date final
to the contributing partner, resulting inmay be allocated among the propertig€gulations are published in thederal
gain recognition under section 731(a)(1pased on any reasonable method. UndBEYISter.

at a tjme that arguably is earlier than e}pthe proposeq regulations, a method is ”@pecial Analyses

propriate. The IRS and Treasury consideasonable if it allocates to any property

ered other alternatives for amendin@n amount that exceeds the fair market It has been determined that this notice
§1.752-3 that would address these liabilzalue of the property. Thus, for exampleof proposed rulemaking is not a signifi-
ity shifts caused by the ceiling rule, buthe liability may be allocated to the prop-cant regulatory action as defined in Exec-
rejected them because of their complererties based on the relative fair markettive Order 12866. Therefore, a regula-

the book value of contributed property i

ilities.



tory assessment is not required. It alsdeadline for receiving outlines hashe amount of taxable gain under para-
has been determined that section 553(lppssed. Copies of the agenda will bgraph (a)(2) of this section, if a partner-
of the Administrative Procedure Act (5available free of charge at the hearing. ship holds multiple properties subject to a
U.S.C. chapter 5) does not apply to these ] single nonrecourse liability, the partner-
regulations, and because the regulatiofdafting Information ship may allocate the liability among the
do not impose a collection of information The principal author of these regula-mUItiple properties under any reasonable
on small entities, a Regulatory FlexibilitytionS is Christopher Kelley, Office of method. A method is not reasonable if it
Analysis is not required. Pursuant to S€&hief Counsel (Passthroughs' and Specigllocates to any item of property an
tion 7805(f) of the Internal Revenuelndustries). However. other personne?moum of the liability in excess of the fair
Code, this notice of proposed rulemakin ’

%om the IRS and Treasury Departmen[tﬂarket value of the property at the time

will be submitted to the Chief Counsel forparticipated in their development. the liability is incurred. The portion of

Advocacy of the Small Business Admin- * * % % % the nonrecourse liability allocated to each

istration for comment on its impact on item of partnership property is then

small business. Proposed Amendments to the treated as a separate loan under paragrap
Regulations (a)(2) of this section. In general, a part-

Comments and Public Hearing nership may not change the method of al-

. Accordingly, 26 CFR part 1 is pro- i i Al
Before these proposed regulations a gly p pro-locating a single nonrecourse liability

r ) . .
osed to be amended as follows:
adopted as final regulations, considereﬁ W underthls _p_arqgraph (0) Wh'le any portion
of the liability is outstanding. However,

Lol 0 Sen 0y uriten com.PART 1-—INCOVE TAYES one or mre of e e prpers
eight (8) copies) that are submitted timely Paragraph 1. The authority citation fopubject to the liability is no longer subject
to the IRS. The IRS and Treasury specifiPart 1 continues to read in part as followd? the liability, the portion of the property
cally request comments on the clarity of Authority: 26 U.S.C. 7805 * * *. allocated to that property must be reallo-
the proposed regulations and how they Par. 2. Section 1.752-3 is amended g@ted among the properties still subject to
may be made easier to understand. Afpllows: thg liability so that the amount of the lia-

comments will be available for public in- 1. Paragraph (a)(3) is amended bg'l'ty allocated to any property does not
spection and copying. adding two sentences immediately befor xceed the fair market value of such prop-

A public hearing has been schedulethe last sentence in the paragraph. erty at the time of reallo'ca'Flon. .

for May 3, 2000, at 10 a.m., in Room 2. Paragraph (b) is redesignated as (2) Reductions in principal For' thIS.

2615, Internal Revenue Building, 1111paragraph (c). pgragraph (b), When the qgtstandlng prin-
Constitution Avenue NW, Washington, 3. New paragraph (b) is added. cipal of a partnersh|p I'ab',“ty IS reduceq,

DC. Due to building security procedures, 4. Paragraph (d) is added. the reduction of outstanQIng prmcpal IS
visitors must enter at the #(Street en-  The revision and additions read as fol"-’1IIOCatEOI among the multiple properties N
trance, located between Constitution anibws: the same proportion that the partnership

Pennsylvania Avenues, NW. In addition§1.752—3 Partner’s share of nonrecoursinlablllty originally was allocated to the

all visitors must present photo identificajiabilities. propertles under paragraph (b)(1) of this
tion to enter the building. Because of ac- (g) * * * feit|o*n. . .
cess restrictions, visitors will not be ad- (3) * * * Additionally, the partnership _ _ _ _
mitted beyond the Internal Revenugnay first allocate an excess nonrecourse (d) Effective date This section applies
Building lobby more than 15 minutes bejiapility to a partner up to the amount ofl® Partnership liabilities incurred or as-
fore the hearing starts. For informatiorpyilt-in gain on section 704(c) propertySUmed on or after the date final regula-
about having your name placed on thgas defined under §1.704-3(a)(3)(ii)) thati®nS are published in tféederal Regis-
bUIIdlng access list to attend the hearings allocable to the partner on the propert r.
see the “FOR FURTHER INFORMA- Subject to that nonrecourse ||ab|||ty to the Par. 3 The first sentence of paragraph
TION CONTACT” section of this pream- extent that such built-in gain exceeds thea) of 81.752-5 is revised to read as fol-
ble. gain described in paragraph (a)(2) of thi¥Wws:

The rules of 26 CFR 601.601(a)(3)section with respect to such property. T81.752-5 Effective dates and transition
apply to the hearing. Persons that wish tihe extent a partnership uses this addiules
present oral comments at the hearing musbnal method and the entire amount of (a) In general Except as otherwise
submit timely written comments and arthe excess nonrecourse liability is not alprovided in §1.752-3(d), unless a partner-
outline of the topics to be discussed anbcated to the contributing partner, theship makes an election under paragraph
the time to be devoted to each topigartnership must allocate the remainingb)(1) of this section to apply the provi-
(preferably a signed original and eight (8amount of the excess nonrecourse liabilitgions of §§1.752—1 through 1.752—4 ear-

copies) by April 12, 2000. under one of the other methods in thifier, §§1.752—1 through 1.752—-4 apply to
A period of 10 minutes will be allotted paragraph (a)(3).* * * any liability incurred or assumed by a
to each person for making comments. (b) Allocation of a single nonrecoursepartnership on or after December 28,

An agenda showing the scheduling ofiability among multiple properties-(1) 1991, other than a liability incurred or as-
the speakers will be prepared after thin general For purposes of determiningsumed by the partnership pursuant to a



written binding contract in effect prior tost.html. The public hearing will be held In Rev. Rul. 68-289 (1968-1 C.B.
December 28, 1991 and at all times theréa room 2615, Internal Revenue Building314), three existing partnerships (P1, P2,
after. *** 1111 Constitution Avenue, NW, Washing-and P3) merged into one partnership with
*okok ok ok ton, DC. P3 continuing under section

Robert E. Wenzel, FOR FURTHER INFORMATION CON- 708(b)(2)(A). The revenue ruling holds

Deputy Commissioner TACT: Concerning the regulations, Dan@t P1 and P2, the two terminating part-

of Internal Revenue. Carmody, (202) 622-3080; concerninggersmpsf are treat_ed as having co_ntrl_pl_Jte(
o . all of their respective assets and liabilities
submissions of comments, the hearin

(Filed by the Office of the Federal Register on Janu- d/or to be placed on the building accesb P3, the resulting partnership, in ex-

ary 12, 2000, 8:45 a.m., and published in the issue gln : ) (ﬁ’]ange for a partnership interest in P3.
the Federal Register for January 13, 2000, 65 FRISt to attend the hearing, LaN”aPl and P2 are considered terminated an

2081) Xﬁrr:]?él:;’ (202) 622-7180 (not toll-free, ' partners of P1 and P2 receive interest
' in P3 with a basis under section 732(b) in

. . SUPPLEMENTARY INFORMATION: liquidation of P1 and P2 (Assets-Over
Notice of Proposed Rulemaking Form). Rev. Rul. 77-458 (1977-2 C.B.
and Notice of Public Hearing This document proposes to amend $€670), and Rev. Rul. 90-17 (1990-1 C.B.

tions 708, 743, and 752 of the Income Taxg) 4|50 follow the Assets-Over Form
Regulations (26 CFR part 1) regardingg, 5 partnership merger.
partnership mergers and divisions.

Divisions Partnership Mergers Explanation of Provisions

Partnership Mergers and

REG-111119-99 Background A. Form of a Partnership Merger

AGENCY: Internal Revenue Service Section 708(b)(2)(A) provides that in The IRS and Treasury are aware that tax
(IRS), Treasury. the case of a merger or consolidation gfayers may accomplish a partnership
two or more partnerships, the resultingnerger by undertaking transactions in ac-
partnership is, for purposes of sectiomwordance with jurisdictional laws that fol-
708, considered the continuation of anjow a form other than the Assets-Over
SUMMARY: This document contains merging or consolidating partnershipcorm. For example, the terminating part-
proposed regulations on the tax consevhose members own an interest of momeership could liquidate by distributing its
guences of partnership mergers and divinan 50 percent in the capital and profitassets and liabilities to its partners who ther
sions. The proposed regulations affeaf the resulting partnership. Sectiorcontribute the assets and liabilities to the re-
partnerships and their partners. This do@-708-1(b)(2)(i) of the Income Tax Regusulting partnership (Assets-Up Form). In
ument also contains a notice of publidations provides that if the resulting partaddition, the partners in the terminating
hearing on these proposed regulations. nership can be considered a continuatigmartnership could transfer their terminating
DATES: Written comments must be re_of more than one of the mergin.g partnerpartngrship interests to the re;ulting part-
ceived by April 10, 2000. Requests tos_hlps,. the resulting partnershlp is .the come'rshlp in exchange for re;ultmg partner-
speak (with outlines of oral comments) aRlnuatl.on of the pgrtngrshlp that is credshllp |nterest§, ar_ld the'termlnatlng par.tner-
the public hearing scheduled for May 4|,ted with the contribution of the greatesshlp cou!d liquidate into the resulting
2000, must be submitted by April 13,dollar'value of assets to the resulting parpartnership (Interegt-(_)ver Form).
2000. nership. If none of the members of the In the partnership incorporation area, a
merging partnerships own more than a 5@&xpayer’s form generally is respected if
ADDRESSES: Send submissions topercent interest in the capital and profitthe taxpayer actually undertakes, under
CC:DOM:CORP:R (REG-111119-99),0f the resulting partnership, all of thethe relevant jurisdictional law, all the
room 5226, Internal Revenue Servicemerged partnerships are considered ternsteps of a form that is set forth in one of
POB 7604, Ben Franklin Station, Washnated, and a new partnership results. Theree situations provided in Rev. Rul.
ington, DC 20044. In the alternative, subtaxable years of the merging partnershipg34—111 (1984—2 C.B. 88). The three situ-
missions may be hand delivered Mondaghat are considered terminated are closedions that Rev. Rul. 84—111 sets forth are
through Friday between the hours of 8nder section 706(c). the Assets-Over Form, Assets-Up Form,
a.m. and 5 p.m. to: CC:DOM:CORP:R Although section 708 and the applicabland Interest-Over Form. Rev. Rul.
(REG-111119-99), Courier's Desk, Inter- regulations provide which partnership con84-111 explains that, depending on the
nal Revenue Service, 1111 Constitutiotinues when two or more partnershipsorm chosen to incorporate the partner-
Avenue, NW, Washington, DC. Alterna-merge, the statute and regulations do nehip, the adjusted basis and holding peri-
tively, taxpayers may submit commentsgrescribe a form for the partnership mergeads of the various assets received by the
electronically via the Internet by selectingOften, state merger statutes do not providerporation and the adjusted basis anc
the “Tax Regs” option of the IRS Homea particular form for a partnership merger.holding periods of the stock received by
Page, or by submitting comments directlyn revenue rulings, however, the IRS hathe former partners can vary. Like part-
to the |IRS Internet site at:prescribed the form of a partnership mergerership incorporations, each form of a
http://www.irs.ustreas.gov/tax_regs/regslfor Federal income tax purposes. partnership merger has potentially differ-

ACTION: Notice of proposed rulemaking
and notice of public hearing.



