Simplification of Employee Plans visory and opinion letters by December Applicants must file Schedule Q (Form

Determination Letter Application 31, 2000, indicati_ng the dates on wh?ci530(_)),_Nondiscrimina?ion Requirements,

Procedures opinion and adws_ory_letters were |sprowd|ng_demographlc date_1 for coverage
sued or the applications were with-and nondiscrimination requirements to be

Announcement 2001-77 drawn. considered by the Service in reviewing

* Allowing practitioners to amend vol- the plan.
The Service is simplifying its application  yme submitter specimen plans to re-

procedures for determination letters on the fiect the recently published final regu-B' New Procedures

qualification of pension, profit-sharing, |ations on cross-testing. Under the new procedures, plan spon

stock bonus, and annuity plans undes Ajjowing plan sponsors to request desors can elect to have a plan reviewed fc

8§ 401(3) and 403(3) of the Internal Rev- termination letters that take into aC-Comp”ance with the form requirements

enue Code. These changes will give plan count the final regulations on CI’OSS'Dn|y or with both the form requirementg

sponsors the flexibility to request a determi- testing, beginning August 22, 2001.  and the coverage and nondiscriminatior

nation letter that considers either the form of :
the plan only or both the form of the plan The Service is also taking a number giequirements of 85 401(a)(4), 401(a)(2e,
P Yy P ove the efficiency of it@nd 410(b) that the plan sponsor elects t

and compliance with the requirements ofther Steps to impr -
ase processing. The changes describB@Ve considered. For example, a plai
§§ 401(2)(4), 401(2)(26), and 410(b). ThE3SE P g g sponsor no longer must provide demo:

Service is also modifying its procedures t§1 this announcement are separate fro - -
facilitate plan compri}{a\nge Wi?h W s @NY long-term changes to the determindlraphic data for the ratio-percentage tes

i ut may choose to do so to have compli
regulations on the use of cross-testing in tHEPN 1etter program that may result frombnce w>ilth § 410(b) considered in the oFI)e‘
licati f th discriminati _the Service’s ongoing study of the futurénce witr -
application of the nondiscrimination re f th | | d ination left€rmination letter.  Thus, the filing of
quirements of § 401(a)(4). of the Employee Pans_ etermination let* hedul ic now ontional
- o ter program. The Service expects to pub>chedule Q is now optional.
Specifically, the Service is: lish a white paper as part of this study -, Revised Application Forms

* Modifying its procedures and revisingthe nearfuture. The following forms are being revised:

the determination letter applicationsecTION I. CHANGES TO Form 5300,Application for Determina-
forms to give plan sponsors the OpOHETERMINATION LETTER tion for Employee Benefit Plan

to request determination letters withouhpp|_|CATION PROCEDURES AND  Schedule Q (Form 5300)ondiscrimina-
furnishing information on how plans porMms tion Requirements

satisfy the nondiscrimination require- s .
L Form 5307,Application for Determina-
ments of § 401(a)(4), the additionalA. Current Procedures tion for Adopters of Master or Prototype,

participation rqulrements of Under current procedures, plans arRegional Prototype or Volume Submitter

8 40_1(a)(26) or the minimum Coveragegenerally reviewed for compliance withPlans

reqm_rement_s of § 410(b). form and operational coverage androrm 5309,Application for Determina-
: Modnfymg its procedures to a”?W nondiscrimination requirements, includtion of Employee Stock Ownership Plan
adopting employers of nonstandard|zeg1g’ for example, the ratio-percentage testorm 5310,Application for Determina-
master and prototype (M&P) plans ory's 410(h)(1). In addition, at the electiortion for Terminating Plan
certain volume submitter plans 1o relyyt ihe plan sponsor, a plan may also be réorm 5310-ANotice of Plan Merger or
on a favorable opinion or advisory letyje\veqd for compliance with the averageConsolidation, Spinoff, or Transfer of
ter with respect to most qualificationpenefit test of § 410(b)(2) and the nondisPlan Assets or Liabilities; Notice of
requirements without requesting a degriminatory availability of benefits, rights Qualified Separate Lines of Business
termination letter. and features requirement and the genergbrm 6088 Distributable Benefits From
Modifying its procedures to allow anest for nondiscrimination in amount ofEmployee Benefit Pension Plans
employer maintaining a multiple em-cqntibutions or benefits of § 401(a)(4). Form 6406,Short Form Application for

ployer plan to rely on a favorable deter- Determination for Minor Amendment of
mination letter for the plan with respeci The term “GUST” refers to: Employee Benefit Plan
to most qualification requirements with- «the Uruguay Round Agreements Act, Pub. LEqrm 8717 User Fee for Employee Plan
out submitting a separate Form 5300.  103-465; oot
: g p P *the Uniformed Services Employment andDetermmatlon Letter Request
» Encouraging practitioners to highlight .
. Reemployment Rights Act of 1994, Pub. L. L .
the changes to plans that have previous ;3 ac3. Form 5303,Application for Determina-
received favorable determination letters «the Small Business Job Protection Act of 199¢tion for Collectively Bargained Plarcur-
* Making available, during the seconc Pub. L. 104-188; rently used to apply for a determination

half of 2001, and updating periodically, *the Taxpayer Relief Act of 1997, Pub. L. 105-34]etter for a collectively bargained plan, is
a list of the M&P plans and volume e Intermal Revenue Service Restructuring and)iminated. Applications previously sub-

bmi . | h Reform Act of 1998, Pub. L. 105-206; and itted using F 5303 will b b
submitter specimen plans that Wert , o community Renewal Tax Relief Act of 2000, Ttted using Form will now be sub-

submitted to the Service for GUSAd- Pub. L. 106-554 (“CRA"). mitted using Form 5300.



D. Draft Forms Will Be Available onthe  of Rev. Proc. 2001-6, 2001-1 I.R.B. « submit the current Form 5300 or
Internet 194, have been satisfied. Applicants 5307 omitting Schedule Q; or

may file Schedule Q with Form 5310to < submit the current Form 5300 or
request a determination that covers any 5307 with the current Schedule Q,
of the other nondiscrimination require-  completing only Part | of the Sched-
ments addressed by the Schedule Q, ule Q and those line items relating to
such as the requirement that a plan not the specific coverage and nondis-
discriminate in the availability of bene- crimination requirements for which
fits, rights and features under the plan. the applicant requests a determina-

tion.
In the latter two cases, the applicant

To assist entities developing software
used in preparing determination letter ap-
plications, as well as plan sponsors and
practitioners, the Service will soon post
draft Forms 5300, 5307, 5310, 6406, and
Schedule Q tohttp://www.irs.gov/ep Al-
though the Service does not anticipate
making changes to the content of these Changes Regarding Favorable Deter-
draft forms, users are cautioned that thesmination Letters

: : must include a cover letter indicating
forms are subject to substantive and for- . L .
; . . Under current procedures, determina- that the determination requested is only
matting changes before final versions arg

. ) . - _fion letters may include separate caveats on the form of the plan or on both the

available. It is anticipated that final. " . . . .

forms will be available in August indicating that the applicant has demon- form of the plan and those issues se-

' strated that the plan satisfies specific cov- lected on Schedule Q. If this informa-

E. Changes to Forms 5300, 5307, 531@rage and nondiscrimination require- tion is not included in the cover letter,

and Schedule Q ments, such as the average benefit testthe Service will not contact the appli-

. . and the general test. However, the actual cant but will assume the omission or

The following are the principal changes . . . .

: cope of reliance on a favorable determi- partial completion of the Schedule Q

regarding Forms 5300, 5307, 5310, ang>> . . .

Schedule Q: nation letter is based on the information correctly reflects the scope of the deter-

' and demonstrations submitted with the mination requested by the applicant.

1. Schedule Q, an optional form, must bapplication and the failure of an applican
attached to Form 5300 or Form 5307 ifo retain this information might limit the
the applicant wishes to request a detescope of reliance. (See section 21.01 of
mination letter that covers one or mord&ev. Proc. 2001-6.) The use of multiple
of certain coverage and nondiscriminacaveats has sometimes resulted in confu-

tion requirements. sion and administrative complications.

8. Determination letter applications filed on
Form 5310 before January 1, 2002, must
comply with the procedures in Rev.
Proc. 2001-6 and the current forms.

’ ) 4. Determination letter applications filed
2. Certain questions are being eliminated To improve the quality of the letters and - after pecember 31, 2001, must be sub-
from the Schedule Q, including those reP"0¢€ssINg efficiency, the Service will gen- - itteq on the revised forms.
lated to § 401(a)(26). A determinationera”y discontinue the use of separate

letter application for a defined benefitc’s‘\t/_eatS for t_he covi:rag?_hand nton<f[lis<;rimi;|_ User Fees
lan will be reviewed for compliance Ma!0n requirements. € extent ot re- I :
\[/)vith § 401(a)(26) if the applica?ion o.liance on a favorable letter will not change. The user fee for an application will con-

quests consideration of § 410(b), or if ;’hus, a_Ie_ztter may pe r_elied on with regaréinUQ 0 -be pased on the form on which the
cover letter requests consideration otlo_ specific d_ete_rmlnat|or_1 requests mad@pplllcat}on h submitted and. wh.ether the
§ 401(a)(26) and the applicant provideg\/lth the fippllcatlon, provided _the relevang@pplication lnvplves a determination of the
data supporting the request. information and demonstrations are redverage benefit or general test.

tained by the applicant.

3. Questions related to the ratio-percent- ] - SECTION II. CHANGES TO
age test under § 410(b) and the nondi§- Effective Dates and Transition Rules RELIANCE PROCEDURES FOR
criminatory amount design-based safg ADOPTING EMPLOYERS OF M&P

> . Determination letter applications filed
harbors under § 401(a)(4) are included before July 23, 2001, must comply WithAND VOLUME SUBMITTER PLANS

in Forms 5300 and 5307 as optional the procedures in Rev. Proc. 2001-§ ¢ Reli Proced
questions. and the current determination letter ap-~ ~ ot enance Frocedures
4. Questions related to the minimum cov- plication forms. Under current procedures, an employer
erage requirements, including the avei2. Between July 23, 2001, and Decembéhat adopts a nonstandardized M&P plan
age benefit test, and the nondiscrimina- 31, 2001, applicants requesting detewr a volume submitter plan must request a
tory amounts requirement, including mination letters on Form 5300 or 530%etermination letter to have reliance. An
the general test and the design-basedmay choose to: employer that adopts a standardized M&P
safe harbors, are being added to Form ¢ submit the revised Form 5300 omplan (including paired plans) generally
5310. Form 5310 applicants will con- 5307 either including or omitting themust request a determination letter to
tinue to be required to demonstrate revised Schedule Q, once the formbave reliance if the employer maintains
compliance with the minimum cover-  are finalized; another plan.
age and non@scnmmatory amounts re- * Sme't.the current Form 5300 9’8, New Reliance Procedures
quirements, including the average ben- 5307 with the current Schedule Q,
efit and general tests, unless the following the procedures in Rev. Adopting employers of M&P and vol-
conditions described in section 12.04  Proc. 2001-6; ume submitter plans can rely on a favor-



able opinion or advisory letter issued to quire adopting employers to elect a safe the employer adopts the GUST-

the M&P sponsor or volume submitter

practitioner as described below if the em-
ployer adopts a plan that is identical to an

approved M&P or specimen plan and

chooses only options permitted under the
terms of the approved plan. These em-

ployers can forego filing Form 5307 and

rely on a favorable opinion or advisory letb.
ter issued to the M&P sponsor or volume

submitter practitioner with respect to the

gualification requirements, except as pro-

vided in 1 through 5 of this paragraph B
and in paragraph C of this section, below.

1. Except as provided herein, adopting

employers of nonstandardized M&P

plans and volume submitter plans can- L .
C. Other Limitations and Conditions on

not rely on a favorable opinion or advi-
sory letter with respect to the require?
ments of:

(a) § 401(a)(4), 401(a)(26), 401(),
410(b) or 414(s); or

Reliance

1. An adopting employer of an M&P or

harbor allocation or benefit formula) are amended plan.

entitled to the same reliance as adopting. An adopting employer can rely on an
employers of nonstandardized plans ex- opinion or advisory letter only if the

cept that they have automatic reliance employer has not added any terms tc
with respect to the nondiscriminatory the approved M&P or volume submit-
amounts requirement if they elect a safe ter plan document and has not modifiec
harbor definition of compensation. or deleted any terms of the documen
Adopting employers of standardized other than choosing options permitted
M&P plans (including paired plans) under the document or, in the case of al
that maintain or have ever maintained M&P plan, amending the document as
another plan can rely on a favorable permitted under sections 5.07 and 5.11
opinion letter except with respect to the of Rev. Proc. 2000-20. Thus, for ex-
requirements of 88 415 and 416 and the ample, in the case of a volume submit-
requirements of § 401(a)(26) that apply ter plan, the employer’s plan must be
to prior benefit structures. identical to the approved specimen plar
except as the result of the employer’s
selection among options that are per-
mitted under the terms of the approved
specimen plan.

volume submitter plan can rely on a fab.
vorable opinion or advisory letter only if

An adopting employer cannot rely on
an opinion or advisory letter if the

(b) if the employer maintains or has

ever maintained another plan covering
some of the same participaht§ 415

or 416.

. Adopting employers of nonstandard-

ized M&P plans and volume submitter

plans can rely on the opinion or advi-

sory letter with respect to the require-

ments of §8410(b) and 401(a)(26)

(other than the § 401(a)(26) require-

ments that apply to a prior benefit

structure) if 100 percent of all nonex-

cludable employees benefit under the
plan.

. Nonstandardized M&P plans must give,
adopting employers the option to elect

a safe harbor allocation or benefit for-

mula and a safe harbor compensation

definition. Adopting employers of

nonstandardized M&P plans that elect

a safe harbor allocation or benefit for-

mula and a safe harbor compensation

definition can rely on an opinion letter
with respect to the nondiscriminatory
amounts requirement under § 401(a)(

and the requirements of §§ 401(k) and’

401(m) (except where the M&P plan is

a safe harbor § 401(k) plan that pro-

vides for the safe harbor contribution to
be made under another plan).

4. Adopting employers of nonstandard-
ized safe harbor M&P plans (which re-

2 For this purpose, whether an employer maintains

or has ever maintained another plan will be

the letter has taken into account the re- adopting employer has modified the
quirements of GUST and the plan has terms of the plan's approved trust in a
been amended to the extent necessary tomanner that would cause the plan tc
comply with the requirements of fail to be qualified.

8 314(e_) (.Jf CRA, relating to c_hanges %, Reliance Equivalent to Determination

the definition of compensation under, etter

88 414(s) and 415(c)(3). In addition, if

the opinion or advisory letter is a To the extent an employer can rely on &
“GUST I” letter (as defined in Rev. favorable opinion or advisory letter pur-
Proc. 2000-27, 2000-26 I.R.B. 1272)suant to this announcement or Rev. Proc
the plan must have been amended to t2&00-20 and Rev. Proc. 2001-6, the opin
extent necessary to comply with the relon or advisory letter shall be equivalent
quirements of GUST that are effectivédo a favorable determination letter. For
after 1998. example, the favorable opinion or advi-
An adopting employer can rely on a fasory letter shall be treated as a favorabl
vorable opinion or advisory letter for adetermination letter for purposes of sec-
plan that amends or restates a plan &Pn 21 of Rev. Proc. 2000-6, regarding
the employer only if the plan that isthe effect of a determination letter, and
being amended or restated satisfies tfgection 5.01(4) of Rev. Proc. 2001-17,
qualification requirements as in effec2001-7 1.R.B. 589, regarding the defini-
prior to GUST and the operationaltion of “favorable letter” for purposes of

compliance requirements of GUST, andhe Employee Plans Compliance Resolu
the GUST amendments are retroadion System.

tively effe_ctive to the extent required. E. Change to Conditions for Extended
An adopting employer cannot rely on ab emedial Amendment Period
opinion or advisory letter for a plan if the

repealed family aggregation rules contin- The GUST remedial amendment period
ued to apply under the plan after 1996 adyenerally ends on the last day of the firsi
if the repealed § 415(e) limits continueddlan year beginning on or after January 1
to apply under the plan after 1999. Th@001. However, certain plans may be eli-
continued application of these rules angible for an extended remedial amend-
limits in years following their repeal ment period under the provisions of sec-
could cause a plan to fail to satisfy one dion 19 of Rev. Proc. 2000-20. Section
more requirements of § 401(a). 19.04 of Rev. Proc. 2000-20 requires

determined using principles consistent with sectiof- AN adopting employer cannot rely orplans eligible for the extension to reques

6.02 of Rev. Proc. 2000-20, 2000-6 I.R.B. 553.

an advisory letter issued after the daté determination letter by the end of the



extended period if a determination letter filing required in (1) above and a sepamitter plans to assist employers in deter-
is required for reliance. Thus, current rate Form 5300 application, completednining the expiration of their GUST re-
procedures would require adopting em- through line 8, for each employer remedial amendment period. Therefore, the
ployers of nonstandardized M&P plans questing a separate letter. Each en®ervice plans to make available on the In-
and volume submitter plans to request de- ployer may elect to respond to thdernet a list of all the M&P and volume
termination letters within the extended Form 5300 questions regarding minisubmitter plans that were submitted to the
period. mum coverage and design-based safervice for GUST opinion or advisory let-
An employer eligible for reliance with- harbors and to file Schedule Q to reters by December 31, 2000, the deadline

out a determination letter, as described in quest a determination on the averag®r filing under Rev. Proc. 2000-20. This
this section, is not required to request a benefit test, the general test, or aniist will include the name of the M&P
determination letter to be entitled to the other nondiscrimination requirementsponsor or volume submitter practitioner,
extension of the remedial amendment pe- addressed by the Schedule Q. The usetre name of each plan submitted by the
riod under section 19 of Rev. Proc. fee for the application will be deter-sponsor or practitioner, and the file folder
2000-20, provided that the employer mined under the user fee schedules far other number assigned to each plan.
adopts the GUST-approved M&P or spec- multiple employer plans in section 6.06This list will be posted as early as possi-
imen plan within the extended remedial of Rev. Proc. 2001-8, 2001-1 |.R.Bble in the second half of 2001.
amendment period. 239, substituting the number of Forms As soon as practical after publication of

5300 filed for the number of employerghe list, and periodically thereafter, the
SECTION lll. CHANGES TO maintaining the plan and treating theService will amend the list to include the
APPLICATION PROCEDURES FOR ; O ; :

entire application as a general test atate on which each plan is approved or
EMPLOYERS THAT MAINTAIN average benefit test application if anyhe application is otherwise closed.
MULTIPLE EMPLOYER PLANS employer requests a determination on

A. Current Application Procedures either of these tests. SECTION VI. FINAL CROSS-
PP o y TESTING REGULATIONS
Under current procedures, an applicaC. Other Limitations and Conditions

tion for a determination letter for a multi- 5165 similar to the rules in Sectior™ T uPlication of Final Regulations

ple employer plan must include separatg ¢ and D above also apply in the case of Final regulations under § 401(a)(4), pub-

Form 5300 applications for each employef, employer maintaining a multiple emiished in the Federal Register on June 29
maintaining the plan. In addition, demon;

X , . (S)oner plan. 2001 (the “final cross-testing regulations”)
strations to be included with Schedulle amend §§ 1.401(a)(4)-8, 1.401(a)(4)-9 anc
must separately demonstrate compliancg@ECTION IV. HIGHLIGHTING 1.401(a)(4)-12 of the Income Tax Regula-
with the relevant coverage or nondiscrimiDOCUMENT CHANGES

i , b b | tions. The final cross-testing regulations
nation requirement by each employer. The Service encourages practitioners tdescribe the conditions under which de-

B. New Application Procedures highlight changes to plan documents thdtned contribution plans, and defined con-

o , have previously received determination leribution and defined benefit plans that are
A determination letter applicant can reers in such a way as makes the nature afg$ted together, are permitted to demon:

quest either (1) a letter for the plan or (2) Burpose of the Changes apparent and assﬁ;ﬁt@'ite Compliance with nondiscrimination

letter for the plan and a letter for each emseryice personnel in reviewing the planfeduirements on a benefits basis. The regu
ployer maintaining the plan with respect teryjs practice may speed the review of plalations are effective for plan years begin-
whom a separate Form 5300 is filed. gocuments; however, the Service retains tiéng on or after January 1, 2002.

1. An applicant requesting a letter for thejiscretion to review the entire document. . .
plan submits one Form 5300 application B. Permitted Amendment of Pending

for the plan, filed on behalf of one em-SECTION V. LISTS OF M&P AND Specimen Plans in Conjunction with
ployer, omitting the optional minimum VOLUME SUBMITTER PLANS GUST
coverage questions and Schedule Q and

) ) . i . The period of extension of the GUST Practitioners that sponsor volume
either including or omitting the design-

based safe harbor questions. The usremedial amendment period_ under secticsubmitter plans vyit_h “cross—testipg for-
fee for a single employer plan wil of Rev. Proc. 2_000—2Q is 12 monthanulas” or provisions may wish to
apply. An employer maintaining a mul_The 12-month period begins on the_ datamgnd their specimen plans for the reg-
tiple emplayer plan can rely on a favor-Of approval of the last M&P or specimerulations to hglp adoptm.g emplqygrs en-
able determination letter issued for thé)lan of the e_mployer’s. M&P sponsor orsure that their plans will be ¢!|g|ble to
plan except with respect to the require\_/olume submitter prggtltloner to.rece|ve &ross-test. In orde_r to facilitate the
ments of §§ 401(a)(4) 401(a)(26)favorable GUST opinion or adwsory Iet—a}mendment of specimen plans for_the
401()), 410(b) and 414(’3) and. if th ‘ter.. In Notice _2001—42, page 70, this bulfinal cross-testing regulations during
emplo'yer maintains or haé eve’r mair?l_etm, the Se_rwce has provided that the 12he QUST_pIan restatemgnt process, the
tained another plan, §§ 415 and 416 month period shall be treated as na$ervice will allow practitioners to sub-
' " ending before December 31, 2002. mit final regulation amendments to their
2. An applicant requesting a letter for the The Service has been asked to malspecimen defined contribution plans to

plan and an employer must submit thavailable lists of M&P and volume sub-be reviewed in conjunction with the re-



view of the plan for compliance with plan sponsors may rely on this announci
GUST, provided the amendments arenent regarding the changes.

subml_tte_d by October 22, 2001. Whe.rbRAFTING INEORMATION

submitting such amendments, practi-

tioners should include a cover letter that The principal drafter of this announce
identifies the specimen plan to whichment is James Flannery of Employe
the amendments relate and the status Bfans. For further information regarding
the application (if known) and that de-this announcement, please contact Er
scribes the nature of the amendmentployee Plans’ taxpayer assistance tel
The Service will not issue an advisoryphone service at (202) 283-9516 or (20:
letter for a defined contribution speci-283-9517, between the hours of 1:30 p.r
men plan before October 22, 2001and 3:30 p.m. Eastern Time, Monda
without first obtaining the concurrencethrough Thursday. Mr. Flannery may b
of the practitioner. reached at (202) 283-9613. These tel

C. Permitted Amendment of Previously phone numbers are not toll-free.

Approved Specimen Plans

Practitioners that have already re-
ceived a GUST advisory letter for a de-
fined contribution specimen plan may
resubmit the plan by October 22, 2001,
to include final regulation amendments.
The submission should include the plan
and any amendments, a copy of the
GUST advisory letter, and a cover letter
which describes the nature of the
changes to the specimen plan and indi-
cates that the application is being sub-
mitted pursuant to Announcement
2001-77. In this case, a favorable advi-
sory letter issued with respect to the
amendments will be treated as the ini-
tial GUST advisory letter for the speci-
men plan for purposes of determining
the 12-month period under Rev. Proc.
2000-20.

D. Determination Letter Applications

For determination letter applications
filed on or after August 22, 2001, em-
ployers may request a determination that
takes the final cross-testing regulations
into account. If a demonstration involv-
ing cross-testing relates to the 2002 or
later plan year, the demonstration must
address the requirements of the regula-
tions. Estimated data for the 2002 plan
year may be used for purposes of this
demonstration.

SECTION VII. RELIANCE PRIOR TO
PUBLICATION OF MODIFIED
REVENUE PROCEDURES

The changes described in this an-
nouncement will be published as modifi-
cations to Rev. Procs. 2000-20, 2001-6
and 2001-8. Until the modifications to
the revenue procedures are published,



