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a In 1982, Congress extended Medicart
rndo federal employees. That new law
; meant,inter alia, that then-sitting federal
hatudges, like all other federal employees
ted@nd most other citizens, began to hav
ty-Medicare taxes withheld from their
vi- salaries. In 1983, Congress required a
O newly hired federal employees to partici-
Pate in Social Security and permitted,
- d¥ithout requiring, about 96% of the then-
t ﬁ;prrgntly employed federal employees.tc
e B@rticipate in that program. The remain:
Lefng 4%—a class consisting of the Presi
,degent, other high-level Government em-
jedPloyees, and all federal judges—were
_required to participate, except that thos:
ocfvho contributed to a “covered” retirement
ymProgram could modify their participation
.« IN a manner that left their total payroll de-
; "duction for retirement and Social Security
;’abj_nchanged, in effect allowing them to
avoid any additional financial obligation
as a result of joining Social Security. A
“covered” program was defined to in-
clude any retirement system to which ar
employee had to contribute, which did nof
encompass the noncontributory pensiol
system for federal judges, whose financia
obligations (and payroll deductions)
~ therefore had to increase. A number o
l®Cfederal judges appointed before 198:
"YYiled this suit, arguing that the 1983 law
ulviolated the Compensation Clause, whicl
soguarantees federal judges a “Compens:
action, which shall not be diminished during
du-their Continuance in Office,” U.S. Const.,
Hr'teArt. I, Sec. 1. Initially, the Court of
anfrederal Claims ruled against the judges
but the Federal Circuit reversed. On cer



tiorari, because some Justices were disuprg at 283. There is no good reasoparticipation would benefit only the mi-
qualified and this Court failed to find awhy a judge should not share the tax burority of judges who had not worked the
quorum, the Federal Circuit's judgmentdens borne by all citizens. S&wans quarters necessary to be fully insured
was affirmed “with the same effect asuprg at 265, 267 (Holmes, J., dissentunder Social Security. Fourth, the Gov-
upon affirmance by an equally divideding); O’Malley, suprg at 281-283. Al- ernment’s sole justification for the statu-
court.” 519 U.S. 801. On remand, thehough Congress canndirectly reduce tory distinction between judges and other
Court of Federal Claims found that thgudicial salaries even as part of an equhigh-level federal employees-e., equal-
judges’ Medicare claims were time barredable effort to reducall Government izing the financial burdens imposed by
and that a 1984 judicial salary increasealaries, a tax law, unlike a law mandatinthe noncontributory judicial retirement
promptly cured any violation, makinga salary reduction, affects compensatiogystem and the contributory system to
damages minimal. The Federal Circuiindirectly, not directly. Se&nited States which the other employees belonged—is
reversed, holding that the Compensation Will, 449 U.S. 200, 226. And those prounsound because such equalization take
Clause prevented the Government frormphylactic considerations that may justifyplace not by offering all current federal
collecting Medicare and Social Securityan absolute rule forbidding direct salanemployees (including judges) the same
taxes from the judges and that the violareductions are absent here, where indireopportunities, but by employing a statu-
tion was not cured by the 1984 pay intaxation is at issue. In practice, the likelitory disadvantage which offsets an advan-
crease. hood that a nondiscriminatory tax repretage related to those protections affordec
. sents a disguised legislative effort to injudges by the Clause, and because the twi
Held: A T ) : .
fluence the judicial will is virtually systems are not equalized with any preci-
1. The Compensation Clause preventsonexistent. Hence the potential threatsion. Thus, the 1983 law is very different
the Government from collecting Socialto judicial independence that underlie thérom the nondiscriminatory tax upheld in
Security taxes, but not Medicare taxeszompensation Clause, sE@ans supra O’Malley, suprg at 282. The Govern-
from federal judges who held office be-at 251-252, cannot justify a special judiment’s additional arguments—that Article
fore Congress extended those taxes tmal exemption from a commonly sharedll protects judges only against a reduc-
federal employees. Pp. 6-19. tax, not even as a preventive measure tmn in stated salary, not against indirect
(a) The Court rejects the judges’ claintounter those threats. Because thmeasures that only reduce take-home pay
that the “law of the case” doctrine nowMedicare tax is nondiscriminatory, thethat there is no evidence here that Con-
prevents consideration of the Compensédederal Circuit erred in finding its appli-gress singled out judges for special treat-
tion Clause because an affirmance by asation to federal judges unconstitutionalment in order to intimidate, influence, or
equally divided Court is conclusive andPp. 7-13. punish them; and that the law disfavored
binding upon the partiedJnited States v.  (¢) However, because the speciahot only judges but also the President anc
Pink, 315 U.S. 203, 216, on which theretroactivity-related Social Security rulesother high-ranking federal employees—
judges rely, concerned an earlier case enacted in 1983 effectively singled outre unconvincing. Pp. 13-19.
which the Court heard oral argument anthen-sitting federal judges for unfavorable 2. The Compensation Clause violation
apparently considered the merits beforgeatment, the Compensation Clause fowas not cured by the 1984 pay increase
affirming by an equally divided Court. bids the application of the Social Securityor federal judges. The context in which
The law of the case doctrine presumestax to those judges. Four features of thémat increase took place reveals nothing tc
hearing on the merits. Sewg., Quern v. law, taken together, lead to the conclusiosuggest that it was intended to make
Jordan 440 U.S. 332, 347, n. 18. Wherthat it discriminates in a manner thevhole the losses sustained by the pre-
this case previously was here, due to al&lause forbids. First, the statutory his1983 judges. Rather, everything in the
sence of a quorum, the Court could ndbry, context, purpose, and language indirecord suggests that the increase wa:
consider either the merits or whether teate that the category of “federal employmeant to halt a slide in purchasing power
consider those merits through a grant ades” is the appropriate class against whialesulting from continued and unadjusted-
certiorari. This fact, along with the obvi-the asserted discrimination must be meder inflation. Although a circumstance-
ous difficulty of finding other equivalent sured. Second, the practical upshot adpecific approach is more complex than
substitute forums, convinces the Courdefining “covered” system in the way thethe Government's proposed automatic ap-
thatPink does not control here. Pp. 6—7. law did was to permit nearly every thenproach, whereby a later salary increase
(b) Although the Compensation Clauseurrent federal employee, but not federalkould terminate a Compensation Clause
prohibits taxation that singles out judgegudges, to avoid the newly imposed obligviolation regardless of the increase’s pur-
for specially unfavorable treatment, itation to pay Social Security taxes. Thirdpose, there is no reason why such relief a:
does not forbid Congress to enact a lathe new law imposed a substantial cost alamages or an exemption from Social Se-
imposing a nondiscriminatory tax (includ-federal judges with little or no expectatiorcurity would prove unworkable Will,
ing an increase in rates or a change iof substantial benefit for most of themsuprg distinguished. Pp. 19-22.
conditions) upon judges and other citiinclusion meant a deduction of about 203 F.3d 795, affirmed in part, reversed
zens. Sed®’'Malley v. Woodrough307 $2,000 per year, whereas 95% of the theim part, and remanded.
U.S. 277, 282. Insofar &vans v. Gorg active judges had already qualified for BREYER, J., delivered the opinion of
253 U.S. 245, 255, holds to the contrangocial Security (due to private sector emthe Court, in which REHNQUIST, C.J.,
that case is overruled. S€&eMalley, ployment) before becoming judges. Ancand KENNEDY, SOUTER, and GINS-



BURG, JJ., joined, and in whichpeals, we conclude that the Clause forbidSocial Security Reform 2-1, 2—-7 (Jan.
SCALIA, J., joined as to Parts I, Il, and V.the application of the Social Security tax1983). In particular, the Commission rec-

SCALIA, J., filed an opinion concurring to those judges. ommended that Congressquire all in-

in part and dissenting in part. THOMAS, coming federal employees (those hirec
J., filed an opinion concurring in the judg- ' after January 1, 1984) to enter the Socia
ment in part and dissenting in part. A Security system and to pay Social Secu
STEVENS, J., and O'CONNOR, J., took rity taxes. Id., at 2-7. The Commission

no part in the consideration or decision of The Medicare law before us is straightemphasized that “present Federal employ
the case. forward. In 1965, Congress created aes will not be affected by this recom-

Federal Medicare “hospital insurance’mendation.”ld., at 2-8.
SUPREME COURT OF THE program and tied its financing to Social In 1983, Congress enacted the Com
UNITED STATES Security. See Social Security Amendmission’s recommendation into law (ef-
No. 99-1978 ments of 1965, 79 Stat. 291. Thdective January 1, 1984) with an impor-
Medicare law required most Americantant exception. See Social Security
UNITED STATES, PETITIONER. workers (whom Social Security coveredAmendments of 1983, Sec. 101(b)(1), 97
TERRY J. HATTER, JR., JUDGE, g pay an additional Medicare tax. But itStat. 69 (amending 26 U.S.C. Section:s
UNITED STATES DISTRICT COURT  gid not require Federal Government em3121(b)(5), (6)). As the Commission had
FOR THE CENTRAL DISTRICT OF ployees (whom Social Security did norecommended, Congressquired all
CALIFORNIA, ET AL. cover) to pay that tax. See 26 U.S.C. Secewly hired federal employees to partici-
532 U.S. __ (2001) tions 3121(b)(5), (6) (1982 ed.). pate in the Social Security program. It
In 1982, Congress, believing thatalso permitted without requiring, almost
ON WRIT OF CERTIORARI TO THE  “[flederal workers should bear a more eqall (about 96%) then-currently employed

UNITED STATES COURT OF uitable share of the costs of financing théederal employees to participate.
APPEALS FOR THE FEDERAL benefits to which many of them eventu- Contrary to the Commission’s recom-
CIRCUIT ally became entitled,” S. Rep. No.mendation, however, the law added an ex
May 21, 2001 97-494, pt. 1, p. 378 (1982), extendedeption. That exception seemed to restric

both Medicare eligibility and Medicarethe freedom of choice of the remaining

JUSTICE BREYER delivered the opin-taxes to all currently employed federa#% of all current employees. This class
ion of the Court. employees as well as to all newly hiredonsisted of the President, Vice President

The Constitution’s Compensationfederal employees, Tax Equity and Fiscdligh-level Executive Branch employees,
Clause guarantees federal judges a “Corresponsibility Act of 1982, Sec. 278, 98Vlembers of Congress, a few other Leg-
pensation, which shall not be diminishedtat. 559-563. That new law meant thaslative Branch employees, and all federa
during their Continuance in Office.” U.S.(as of January 1, 1983) all federal judgegudges. See 42 U.S.C. Sections
Const., Art. lll, Sec. 1. The Court of Ap-like all other federal employees and most10(a)(5)(C)—(G); see also H.R. Rep. No.
peals for the Federal Circuit held that thigther citizens, would have to contribute98-25, p. 39 (1983); H.R. Conf. Rep. No.
Clause prevents the Government frorbetween 1.30% and 1.45% of their feder®8-542, p. 13 (1983) (noting that for
collecting certain Medicare and Sociakalaries to Medicare’s hospital insurancéhese current federal employees “the rule:
Security taxes from a small number ofystem. See 26 U.S.C. Sectionare being changed in the middle of the
federal judges who held office nearly 2B101(b)(4)—(6). game”). The new law seemed reguire
years ago—before Congress extended theThe Social Security law before us ighis class of current federal employees tc
taxes to federal employees in the earlshore complex. In 1935, Congress createghter into the Social Security program,
1980’s. the Social Security program. See Sociaee 42 U.S.C. Sections 410(a)(5)(C)—(G)

In our view, the Clause does not preSecurity Act, 49 Stat. 620. For nearly 5@ut, as to almost all of these employees
vent Congress from imposing a “non-disyears, that program covered employees the new law imposed no additional finan-
criminatory tax laid generally” uponthe private sector, but it did not coverial obligation or burden.
judges and other citizen§’Malley v. Government employees. See 26 U.S.C. That is because the new law then cre
Woodrough 307 U.S. 277, 282 (1939),Sections 3121(b)(5), (6) (1982 ed.) (exated an exception to the exception, se
but it does prohibit taxation that singlegluding federal employees); SecFederal Employees’Retirement Contribu-
out judges for specially unfavorable treat3121(b)(7) (excluding state employees}ion Temporary Adjustment Act of 1983,
ment. Consequently, unlike the Court ofn 1981, a National Commission on SoSecs. 203(a)(2), 208, 97 Stat. 110711
Appeals, we conclude that Congress mayial Security Reform, convened by thecodified at note following 5 U.S.C. Sec.
apply the Medicare tax—a nondiscrimi-President and chaired by Alan GreenspaB331). The exception to the exception
natory tax—to then-sitting federal judgesnoting the need for “action . . . tosaid that any member of this small class
The special retroactivity-related Sociaktrengthen the financial status” of Sociabf current high-level officials (4% of all
Security rules that Congress enacted iBecurity, recommended that Congress efien-current employees) who contributed
1984, however, effectively singled outtend the program to cover Federal, but ndb a “covered” retirement program
then-sitting federal judges for unfavorablgtate or local, Government employeesionetheless could choose to modify thei
treatment. Hence, like the Court of ApReport of the National Commission orparticipation in a manner that left their



total payroll deduction—for retirementversed, ordering summary judgment fomance by an equally divided Court is
and Social Security—unchanged. Ahe judges as to liability. 64 F.3d 647‘conclusive and binding upon the parties
“covered” employee paying 7% of salary(1995). The Government petitioned thigs respects that controversyUnited
to a “covered” program could continue tdCourt for writ of certiorari. Some Mem- States v. Pink315 U.S. 203, 216 (1942).
pay that 7% and no more, in effect avoidbers of this Court were disqualified from Pink, however, concerned a case,
ing any additional financial obligation ashearing the matter, and we failed to find &nited States v. Moscow Fire Ins. Co.
a result of joining Social Security. quorum of six Justices. See 28 U.S.CG309 U.S. 624 (1940), in which this Court
The exception to the exception define®ec. 1. Consequently, the Court of Aphad heard oral argument and apparently
a “covered” program to include the Civilpeals’ judgment was affirmed “with theconsidered the merits prior to concluding
Service Retirement and Disability Syssame effect as upon affirmance by athat affirmance by an equally divided
tem—a program long available to almosequally divided court.” 519 U.S. 801Court was appropriate. The law of the
all federal employees—as well as any1996); see 28 U.S.C. Sec. 2109. case doctrine presumes a hearing on the
other retirement system to which an em- On remand from the Court of Appealsmerits. Seee.g, Quern v. Jordan440
ployee must contribute. Secsthe Court of Federal Claims found (a) tha).S. 332, 347, n. 18 (1979). This case
203(a)(2)(A), (D). The definition of the 6-year statute of limitations, see 28oes not involve a previous consideration
“covered” program, however, did not enlU.S.C. Sections 2401(a), 2501, barredf the merits. Indeed, when this case pre-
compass the pension system for federabme claims, including all Medicareviously was before us, due to absence of ¢
judges—a system that is noncontributorglaims; and (b) that, in any event, a subseruorum, we could not consider either the
in respect to a judge (but contributory imuently enacted judicial salary increasenerits or whether to consider those merits
respect to a spouse). promptly cured any violation, makingthrough grant of a writ of certiorari. This
The upshot is that the 1983 law waslamages minimal. 38 Fed. Cl. 1686act, along with the obvious difficulty of
specifically aimed at extending Social Sef1997). The Court of Appeals (eventuallffinding other equivalent substitute fo-
curity to federal employees. It left abouen banc) reversed both determinationsums, convinces us th&ink's statement
96% of those who were currently em203 F.3d 795 (CA Fed. 2000). does not control the outcome here, that
ployed free to choose not to participate in The Government again petitioned fothe “law of the case” doctrine does not
Social Security, thereby avoiding any incertiorari. It asked this Court to consideprevent our considering both issues pre-
creased financial obligation. It requiredwo questions: sented, and that we should now proceec
the remaining 4% to participate in Social (1) Whether Congress violated thdo decide them.
Security while freeing them of any addedCompensation Clause when it extended
financial obligation (or additional payroll the Medicare and Social Security taxes to I
dedl_Jc_tion) SO long as they_previously_hathe salaries of sitting federal judg_es; a_nd The Court of Appeals upheld the
participated in other contributory retire- (2) If so, whether any such V'Olat'onjudges' claim of tax immunity upon the
ment programs. But it left those whoended when Congress subsequently i%’uthority ofEvans v. Gore253 U.S. 245
could not participate in a contributorycreased the salaries of all federal judgeﬁgzo)' That case arose in 1919, whern
program without a choice. Their financiaby an amount greater than the new taxesjudge Walter Evans challenged Congress
obl!gat|ons (and payrqll deductlons_) had leen the specific statutory Provisionsythority to include sitting federal judges
to increase. And this last mentionedt issue and the passage of time, sevgpinin the scope of a federal income tax
group consisted almost exclusively oMembers of this Court had (and nowg, that the Sixteenth Amendment had
federal judges. have) no financial stake in the outcome of ,ihqrized a few years earlier. See Rev-

B this case. Consequently a quorum Wagn e Act of 1918, Sec. 213, 40 Stat. 1065

and is, available to consider the questiortaeﬂning “gross income” to include judi-

This litigation began in 1989, whenPresented. And we granted the Governsy salaries). IrEvansitself, the Court

eight federal judges, all appointed befor81€Nts petition for writ of certiorari. held that the Compensation Clause barrec
1983, sued the Government for “compen- I application of the tax to Evans, who had
sation” in the United States Claims Court. been appointed a judge before Congres:

They argued that the 1983 law, in requir- At the outset, the judges claim that thenacted the tax. 253 U.S., at 264. A few
ing them to pay Social Security taxes, vi‘law of the case” doctrine prevents ug/ears later, the Court extend&vyans
olated the Compensation Clause. Inifrom now considering the first questionmaking clear that its rationale covered not
tially, the Claims Court ruled against thepresented, namely, the scope of the Coronly judges appointed before Congress
judges on jurisdictional grounds. 21 Clpensation Clause. They note that thenacted a tax but also judges whose ap
Ct. 786 (1990). The Court of Appeals reGovernment presented that same questipointments took place after the tax had
versed. 953 F.2d 626 (CA Fed. 1992)in its petition from the Court of Appeals’become law. Sebliles v. Graham 268
On remand, eight more judges joined thearlier ruling on liability. They point out U.S. 501, 509 (1925).

lawsuit. They contested the extension tthat our earlier denial of that petition for Fourteen years after decidindiles,
judges of the Medicare tax as well. lack of a quorum had the “same effect ashis Court overrulediles. O’Malley v.

The Court of Federal Claims heldan “affirmance by an equally dividedWoodrough 307 U.S. 277 (1939). But,

against the judges on the merits. 31 Fedourt,” 28 U.S.C. Sec. 2109. And theyas the Court of Appeals noted, this Court
Cl. 436 (1994). The Federal Circuit re-add that this Court has said that an affidid not expressly overrulBvansitself.



64 F.3d, at 650. The Court of Appeal€ngland “made Judges dependent on his Those who founded the Republic rec-
added that if “changes in judicial doc-Will alone, for the tenure of their offices,ognized the importance of these constitu
trine” had significantly undermined and the amount and payment of theitional principles. See.g, Wilson, Lec-
Evans holding, this “Court itself would salaries.” The Declaration of Indepentures on Law (1791), in 1 Works of James
have overruled the caselbid. Noting dence, Par. 11. And Hamilton knew thaWilson 363 (J. Andrews ed. 1896); (stat-
that this case is lik&vans(involving “a power over a man’s subsistencéng that judges should be “completely in-
judges appointetefore enactment of amounts to a power over his will The dependent” in “their salaries, and in their
the tax), not likeO’Malley (involving Federalist No. 79, at 472. For this reasomwffices”); McKean, Debate in Pennsylva-
judges appointedfter enactment of the he observed, “[n]ext to permanency in ofnia Ratifying Convention, Dec. 11, 1787,
tax), the Court of Appeals held thaffice, nothing can contribute more to theén 2 Debates on the Federal Constitutior
Evanscontrolled the outcome. 64 F.3djndependence of the judges than a fixe839 (J. Elliot ed. 1836) (the security of
at 650. Hence application of bothprovision for their support.”lbid.; see undiminished compensation disposes
Medicare and Social Security taxes t@lsoid., No. 48 at 310 (J. Madison) (“[A]s judges to be “more easy and indepen
these pre-enactment judges violated thée legislative department alone has adent”); see also 1 Kensupra at *294
Compensation Clause. cess to the pockets of the people, and hépermanent support” and the “tenure of
The Court of Appeals was correct in. . . full discretion . . . over the pecuniarytheir office” “is well calculated . . . to give
applying Evansto the instant case, givenrewards of those who fill the other departfjudges] the requisite independence”).
that “it is this Court’s prerogative alone toments, a dependence is thus created in thibey are no less important today than ir
overrule one of its precedentsState Oil latter, which gives still greater facility to earlier times. And the fact that we over-
Co. v. Khan 522 U.S. 3, 20 (1997); seeencroachments of the former”). rule Evansdoes not, in our view, diminish
also Rodriguez de Quijas v. Evansproperly added that these guartheir importance.
Shearson/American Express, Ind90 antees of compensation and life tenure We also agree witkvansinsofar as it
U.S. 477, 484 (1989). Nonetheless, thexist, “not to benefit the judges,” but “as @olds that the Compensation Clause of
court below, in effect, has invited us to relimitation imposed in the public interest.”fers protections that extend beyond a leg
considerEvans We now overruld&evans 253 U.S., at 253. They “promote the pubislative effort directly to diminish a
insofar as it holds that the Compensatiolic weal,” id., at 248, in part by helping tojudge’s pay, say by ordering a lower
Clause forbids Congress to apply a geneinduce “learned” men and women “to quitsalary. 253 U.S., at 254. Otherwise a leg
ally applicable, nondiscriminatory tax tothe lucrative pursuits” of the private secislature could circumvent even the most
the salaries of federal judges, whether dor, 1 J. Kent, Commentaries on Americaibasic Compensation Clause protection by
not they were appointed before enactmehiaw *294, but more importantly by help-enacting a discriminatory tax law, for ex-
of the tax. ing to secure an independence of mindmple, that precisely but indirectly
The Court’s opinion irEvansbegan by and spirit necessary if judges are “t@chieved the forbidden effect.
explaining why the Compensation Clausenaintain that nice adjustment between in- Nonetheless, we disagree wiivans’
is constitutionally important, and wedividual rights and governmental powerspplication of Compensation Clause prin-
begin by reaffirming that explanation. Aswhich constitutes political liberty,” W. ciples to the matter before it—a nondis-
Evanspoints out, 253 U.S., at 251-252Wilson, Constitutional Government in thecriminatory tax that treated judges the
the Compensation Clause, along with the&nited States 143 (1911). same way it treated other citizertsvans
Clause securing federal judges appoint- Chief Justice John Marshall pointedasic holding was that the Compensatior
ments “during good Behavior,” U.S.out why this protection is important. AClause forbids such a tax because th
Const., Art. Ill, Sec. 1—the practicaljudge may have to decide “between th€lause forbids “all diminution,” including
equivalent of life tenure—helps to guarGovernment and the man whom thattaxation,” “whether for one purpose or
antee what Alexander Hamilton called th&overnment is prosecuting: between thanother.” 1d., at 255. The Federal Circuit
“complete independence of the courts ahost powerful individual in the commu-relied upon this holding. 64 F.3d, at 650.
justice.” The Federalist No. 78, p. 466nity, and the poorest and most unpopuBut, in our view, it is no longer sound law.
(C. Rossiter ed. 1961). Hamilton thoughtar.” Proceedings and Debates of the Vir- For one thing, the dissenters Evans
these guarantees necessary because tieia State Convention, of 1829-1830, pcast the majority’s reasoning into doubt.
Judiciary is “beyond comparison the616 (1830). A judge’s decision may af-Justice Holmes, joined by Justice Bran-
weakest of the three” branches of goverrfect an individual’s “property, his reputa-deis, wrote that the Compensation Claus
ment. Id., at 465-466. It has “no influ- tion, his life, his all.” Ibid. In the “exer- offers “no reason for exonerating” a judge
ence over either the sword or the pursecise of these duties,” the judge mustfrom the ordinary duties of a citizen,
Id., at 465. It has “no direction either of‘observe the utmost fairnessibid. The which he shares with all others. To re-
the strength or of the wealth of the socijudge must be “perfectly and completelyquire a man to pay the taxes that all othe
ety.” Ibid. It has “neither FORCE nor independent, with nothing to influence omen have to pay cannot possibly be mad
WILL but merely judgment.”Ibid. contro[l] him but God and his con-an instrument to attack his independenc
Hamilton’s view, and that of many science.”lbid. The “greatest scourge . . as a judge.” Evans 253 U.S., at 265.
other Founders, was informed by firstever inflicted,” Marshall thought, “was Holmes analogized the “diminution” that
hand experience of the harmful consean ignorant, a corrupt, or a dependent Ja-tax might bring about to the burden tha
guences brought about when a King ofliciary.” 1d., at 619. a state law might impose upon interstate



commerce. If “there was no discriminatify an absolute rule forbidding directthe law itself deals primarily with that
tion against such commerce, the tax corsalary reductions are absent here, whesabject. Thus, history, context, statutory
stituted one of the ordinary burdens oindirect taxation is at issue. In practicepurpose, and statutory language, taken to
government from which parties were nothe likelihood that a nondiscriminatorygether, indicate that the category of “fed-
exempted.”ld., at 267. tax represents a disguised legislative etéral employees” is the appropriate class
For another thing, this Court’s subsefort to influence the judicial will is virtu- against which we must measure the as-
guent law repudiate&vans reasoning. ally nonexistent. Hence, the potentiaserted discrimination.
In 1939, 14 years aftavliles extended threats to judicial independence that un- Second, the law, as applied in practice,
Evanstax immunity to judges appointed derlie the Constitution’s compensatiorin effect imposed a new financial obliga-
after enactment of the tax, this Court reguarantee cannot justify a special judiciaion upon sitting judges, but it did not im-
treated from that extension. S@&al- exemption from a commonly shared taxpose a new financial burden upon any
ley, 307 U.S., at 283 (overrulinigliles). not even as a preventive measure tather group of (then) current federal em-
And in so doing the Court, in an opinioncounter those threats. ployees. We have previously explained
announced by Justice Frankfurter, For these reasons, we hold that thethy that is so. Sesuprg at 3-5. The
adopted the reasoning of theansdis- Compensation Clause does not forbithw required all newly hired federal em-
sent. The Court said that the question w&ongress to enact a law imposing @loyees to join Social Security and pay re-
whether judges are immune “from the innondiscriminatory tax (including an in-lated taxes. It gave 96% of all current
cidences of taxation to which everyonerease in rates or a change in conditiongmployees (employed as of January 1,
else within the defined classes . . . is sulwpon judges, whether those judges werE984 or earlier) total freedom to enter, or
jected.” Id., at 282. Holding that judgesappointed before or after the tax law imot to enter, the system as they chose. |
are not “immun[e] from sharing with their question was enacted or took effect. Ins@ave the remaining 4% of all current em-
fellow citizens the material burden of thefar asEvansholds to the contrary, that ployees the freedom to maintain their pre-
government,’ibid., the Court pointed out case, inO’'Malley’s words, “cannot sur- 1984 payroll deductions, provided that
that the legal profession had criticizedsive.” 307 U.S., at 283. they were currently enrolled in a “cov-
Evans contrary conclusion, and that The Government points out that thesred” system. And it defined “covered”
courts outside the United States had rédedicare tax is just such a nondiscriminasystem in a way that included virtually all
solved similar matters differentlyd., at tory tax. Neither the courts below, nor thef that 4%, except for federal judges. See
281. And the Court concluded that “dederal judges here, argue to the contrarguprag at 4-5. The practical upshot is that
nondiscriminatory tax laid generally onHence, insofar as the Court of Appealshe law permitted nearly every current
net income is not, when applied to the infound that application of the Medicare taxederal employee, but not federal judges,
come of a federal judge, a diminution ofaw to federal judges is unconstitutionalto avoid the newly imposed financial
his salary within the prohibition of Article we reverse its decision. obligation.
[Il.” 1d., at 282. The Court conceded that v Third, the law, by including sitting
Miles had reached the opposite conclu- judges in the system, adversely affected
sion, but it said thaMiles “cannot sur-  The Social Security tax is a differentmost of them. Inclusion meant a require-
vive.” 307 U.S., at 283. Still later, thismatter. Respondents argue that the 1988ent to pay a tax of about $2,000 per
Court noted that “[b]ecausdiles relied law imposing that tax upon then-sittingyear, deducted from a monthly salary
on Evans v. GoreO’Malley must also be judges violates the Compensation Clauseheck. App. 49. At the same time, 95%
read to undermine the reasoning ofor it discriminates against judges in af the then-active judges had already
Evans” United States v. Wjll449 U.S. manner forbidden by the Clause, even agialified for Social Security (due to pri-
200, 227, n. 31 (1980). interpreted inO’Malley, not Evans Cf. vate sector employment) before becoming
Finally, and most importantly, we be-O’Malley, supra at 282 (stating questionjudges. Sedl., at 115. And participation
lieve that the reasoning of Justicess whether judges are immune “from thé Social Security as judges would benefit
Holmes and Brandeis, and of this Court ilncidences of taxatioto which everyone only a minority. Seed., at 116-119 (re-
O’Malley, is correct. There is no goodelse within the defined classes. is sub- viewing examples of individual judges
reason why a judge should not share thected” (emphasis added)). After examinand demonstrating that participation in
tax burdens borne bgll citizens. We ing the statute’s details, we agree with th8ocial Security primarily would benefit
concede that this Court has held that thadges that it does discriminate in a marthe minority of judges who had not
Legislature canndlirectly reduce judicial ner that the Clause forbids. Four featuresorked the 40 quarters necessary to be
salaries even as part of an equitable effoof the law, taken together, lead us to thitully insured). The new law imposed a
to reduceall Government salaries. Seeconclusion. substantial cost on federal judges with lit-
449 U.S., at 226. But a tax law, unlike a First, federal employees had remainetle or no expectation of substantial benefit
law mandating a salary reduction, affectsutside the Social Security system fofor most of them.
compensation indirectly, not directly. Seenearly 50 years prior to the passage of the Fourth, when measured against Com-
ibid. (distinguishing between measure4983 law. Congress enacted the law pupensation Clause objectives, the Govern-
that directly and those that indirectly di-suant to the Social Security Commission’snent’s justification for the statutory dis-
minish judicial compensation). And thoseecommendation to bring those employtinction (between judges, who do, and
prophylactic considerations that may jusees within the law. Semuprg at 3. And other federal employees, who do not,



incur additional financial obligations) iswould be obvious were Congress, say, toroduce greater equality when applied tc
unsound. The sole justification, accorddeny some of the benefits of a tax reduather, less typical examples.
ing to the Government, is one oftion to those with constitutionally guaran- Taken together, these four characteris
“equaliz[ing]” the retirement-related teed life tenure to make up for the factics reveal a law that is special—in its
obligations that pre-1983 law imposedhat other employees lack such tenureananner of singling out judges for disad-
upon judges with the retirement-related\lthough the relationships here—amongantageous treatment, in its justification
obligations that pre-1983 law imposedidvantages and disadvantages—are less necessary to offset advantages relate
upon other current high-level federal emeistant and more complex, the principle iso constitutionally protected features of
ployees. Brief for United States 40 similar. the judicial office, and in the degree of
Thus, the Government says that the new Nor does the statute “equaliz[e]” withpermissible legislative discretion that
financial burden imposed upon judgesny precision. On the one hand, the themvould have to underlie any determination
was meant to make up for the fact that theurrent retirement system open to all fedthat the legislation has “equalized” rather
judicial retirement system is basically aeral employees except judges required than gone too far. For these reasons, th
noncontributory system, while the systentypical employee to contribute 7% to 8%daw before us is very different from the
to which other federal employees beef his or her annual salary. See generallinondiscriminatory” tax thatD’Malley
longed was a contributory systerid., at 5 U.S.C. Sec. 8334(a)(1). In return it proupheld. 307 U.S., at 282. Were the Com
39-40; Reply Brief for United States 16. vided a Member of Congress, for inpensation Clause to permit Congress t
This rationale, however, is the Governstance, with a pension that vested aftemact a discriminatory law with these fea-
ment's and not necessarily that of Confive years and increased in value (byures, it would authorize the Legislature
gress, which was silent on the matter. CR.5% of the Member’s average salary)o diminish, or to equalize away, those
Motor Vehicle Mfrs. Assn. of Unitedwith each year of service to a maximunvery characteristics of the Judicial Branch
States, Inc. v. State Farm Mut. Automoef 80% of salary, and covered both emthat Article Ill guarantees—characteris-
bile Ins. Co, 463 U.S. 29, 50 (1983) (ex-ployee and survivors. See 5 U.S.C. Setics which, as we have said, segrg at
pressing concern at creditipgst hocex- tions 8339, 8341. On the other hand, th@-10, the public needs to secure that judi
planation of agency action). judges’ retirement system (based on lifeial independence upon which its rights
More importantly, the judicial retire- tenure) required no contribution for adepend. We consequently conclude tha
ment system is noncontributory because jidge who retired at age 65 (and who mehe 1983 Social Security tax law discrimi-
reflects the fact that the Constitution itseltertain service requirements) to receivaates against the Judicial Branch, in vio-
guarantees federal judges life tenure—full salary. But the right to receive thatlation of the Compensation Clause.
thereby constitutionally permitting fed-salary did not vest until retirement. The The Government makes additional ar-
eral judges to draw a salary for life simplysystem provided nothing for a judge wha@uments in support of reversal. But we
by continuing to serve. CBooth v. left office before age 65. Nor did the lawfind them unconvincing. It suggests that
United States291 U.S. 339, 352 (1934)provide any coverage for a judge’s surArticle Il protects judges only against a
(holding that Compensation Clause provivors. Indeed, in 1984, a judge had teeduction in stated salary, not against in:
tects salary of judge who has retired)contribute 4.5% of annual salary to obtainlirect measures that only reduce take
That fact means that a contributory sysa survivor’s annuity, which increased irhome pay. Brief for United States 28. In
tem, in all likelihood, would not work. value by 1.25% of the judge’s salary pe©’Malley, however, this Court, when up-
And, of course, as of 1982, the nonconyear to a maximum of 40% of salary. 2&olding a “nondiscriminatory” tax,
tributory pension salary benefits werdJ.S.C. Sections 376(b)1X (1982 ed.). strongly implied that the Compensation
themselves part of the judge’s compensa- These two systems were not equal eClause would bar a discriminatory tax.
tion. The 1983 statute consequently sirther before or after Congress enacted tf8#07 U.S., at 282. The commentators
gles out judges for adverse treatmerit983 law. Before 1983, a typical marriedvhose workO’Malley cited said so ex-
solely because of a feature required by tifederal employee other than a judge hadlicitly. See Fellman, The Diminution of
Constitution to preserve judicial inde-to contribute 7 to 8% of annual salary tdudicial Salaries, 24 lowa L. Rev. 89, 99
pendence. At the same time, theeceive benefits that were better in somg938); see also Hall, Case Comment, 2(
“equaliz[ation]” in question takes placerespects (vesting period, spousal benefit)l. L. Rev. 376, 377 (1925); Corwin,
not by offering all current federal employ-and worse in some respects (80% salafyonstitutional Law in 1919-1920, 14 Am.
ees (including judges) the same opportunaximum) than his married judicial coun-Pol. Sci. Rev. 635, 642 (1920). And in
nities but by employing a statutory disadterpart would receive in return for a 4.5%WNill, the Court yet more strongly indi-
vantage which offsets a constitutionallycontribution. The 1983 law imposed arcated that the Compensation Clause bar
guaranteed advantage. Hence, to accegddded 5.7% burden upon the judge, in réadirect efforts to reduce judges’ salaries
the “justification” offered here is to per-turn for which the typical judge receivedthrough taxes when those taxes discrimi:
mit, through similar reasoning, taxedittle, or no, financial benefit. Viewed nate. 449 U.S., at 226. Indeed, the Gov
which have the effect of weakening ompurely in financial equalization terms, andernment itself “assume(s] that discrimina-
eliminating those constitutional guaranas applied to typical judges, the new retory taxation of judges would contravene
tees necessary to secure judicial indepeguirement seems to over-equalize, puttinfuyndamental principles underlying Article
dence, at least insofar as similar guaramhe typical married judge at a financialll, if not the [Compensation] Clause it-
tees are not enjoyed by others. This poimtisadvantage—though perhaps it woulgelf.” Brief for United States 37, n. 27.



The Government also argues that there  “constitutional violation ended whenciently serious to erode the real value of
is no evidence here that Congress singled Congress increased the statutorjudicial salaries and salary increases in-
out judges for special treatment in order  salaries of federal judges by arsufficient to maintain real salaries or real
to intimidate, influence, or punish them. amount greater than the amount [oEompensation parity with many other pri-
But, this Court has never insisted upon the Social Security] taxes deductedate-sector employees. See Report of
such evidence. To require it is to invite ~ from respondents’ judicial salaries.”1989 Commission on Executive, Legisla-
legislative efforts that embody, but lack Pet. for Cert. (1). tive, and Judicial Salaries, Hearings be-
evidence of, some such intent, engender- _ fore the Senate Committee on Govern-
ing suspicion among the branches and The Government argues for an a1Lf'rmafnental Affairs, 101st Cong., 1st Sess.,
consequently undermining that mutua)' V€ aNSWer. It P‘?'”ts toa stqtutory SalarXZ—l?, (1989) (testimony of Lloyd Cutler
respect that the Constitution demandg/créase that 6!" J'udges received in 198q‘egarding effect of inflation on judges’
Cf. Wilson, Lectures on Law, in 1 Works't says th'a.t this Increase, su'bsequent Qilaries since 1969). For instance, while
of James Wilson, at 364 (stating tha?ihe |m|?OS|t|op of Social Securlty taxes on.,nsumer prices rose 363% between 196¢
judges “should be removed from théque,S salarl'es: CUTEd any earllgr UNCorknd 1999, salaries in the private sector
most distant apprehension of being afgtltutlonal diminution 9f sgla‘rles N 8r5se 421%, and salaries for district judges
fected, in their judicial character and Ca!_esser amount. Otherwse, if C'ongres%se 253%. See American Bar Associa-
pacity, by anything, except their own belmpmperl){, reduced JH‘dges salarles" frorli]ion, Federal Judicial Pay Erosion 11
havior and its consequences”). Nothin%ld'o’ooo, per year “to $130,000" per Feb. 2001). These figures strongly sug-
in the record discloses anything othe ear, the judges Wof”d be able to cqlle est that the judicial salary increases sim-
than benign congressional motives. ﬁhe amount of the |mpr0per.reductlonp|y reflected a congressional effort to re-
the Compensation Clause is to offet1ere $10’0,00’ forever—evgn if CO”QV?Sétore both to judges and to Members of
meaningful protection, however, we Canpureq the improper reduction by ra'S'ngbongress themselves some, but not all, o
not limit that protection to instances insalarles $,20'000' to ,$150’000’ ayear lat%e real compensation that inflation had
which the Legislature manifests, say, diRepIy 3r|ef for United States 18. TOeroded. Those salary increases amounte
rect hostility to the Judiciary. avoid this consequence, the Governmey, congressional effort to adjust judicial

Finally, the Government Correctlyargues, we shou!d simply ‘!OOk to the facgalaries to reflect “fluctuations in the
points out that the law disfavored nof! 2 Iafter salary increase whether or NQfy e of money,” The Federalist No. 79,
oy judges bt lsoth Presiden of 7 2 CONUSSS pUPOSeS n NTEASI 473 (. amiton)—tne kind of st
United States and certain Legislative . =" .0 05 ment that the Founders believed “may be
Branch employees. As far as we can de- ' ' . _requisite,” McKean, Debate in Pennsylva-
termine, however, all Legislative Branch But how could we always decidenia Ratifying Convention, Dec. 11, 1787,
employees were free to join a covered/nether a later salary increase terminalgg 5 pepates on the Federal Constitution,
system, and the record provides us with constitutional wola’uon without examin- ¢ 539- see also Rosenn, The Constitu:
no example of any current Legislativemg _the purpose of that increase? Imagingy Guaranty Against Diminution of
Branch employee who had failed to d& violation that affected only a few. Tojygjcja Compensation, 24 UCLA L. Rev.

so. See Tr. of Oral Arg. 16-17, 37_3gaccept the Government’s position, woul%o& 314-315 (1976).
[eave those few at a permanent salary dis-

The President’s pension is noncontribu- [
p advantage. If, for example, Congress re- We have found nothing to the contrary.

tory. See note following 3 U.S.C. Sec. . . nd, we therefore agree with the Court of
102. And the President himself, like thijuczego/:’hz‘T’Z,:g:'ierf’;;;neeogrgg&)og]uﬂgﬁppeals’ similar conclusion. 185 F.3d at
judges, is protected against diminutio y ' P 1363 (“[E]verything in the record” sug-

. fe . " ble to all judges would leave the first .
in his “[cJompensation.” See U.S. judg ests that the increase was meant to hal

roup permanently 20% behind. And S ) :
Const,, Art. 1, Sec. 1. These facts ma)g P D y 2L ;%he slide in purchasing power resulting
help establish congressional good faith.

ay cut that left those judges at a permt? tinued and diusted-for infl
But as we have said we do not doutl€nt disadvantage, would perpetuate t fom continued and unadjusted-tor infia-

- on”).
. very harm that the Compensation Claus
that good faith. And we do not see why Th .
e Government says that a circum-
otherwise, the separate and special e§_eeks to prevent. y

ample of that single individual, the Pres- The Court of Appeals consequently eXStance-Spe-CiﬁC apprqach may prove difi-
ident Sh0u|d make a critical 7diﬁ:erenceamined the context in Wh|Ch the |ater payult to administer. Brief for Un|te(-j -States
here. increases took place in order to determire3: And we concede that examining the
We conclude that. insofar as the 198%wir relation to the earlier Compensatio¢ircumstances in order to determine
statute required then-sitting judges to join lause violation. It found “nothing to whether there is of is not a relarion be-
the SocianSecurit S stemga{ndg a Sécigluggest” that the later salary increase &/¢en an earlier violation and a later in-
Security taxes t%/atystatute viglazes the >4® here sought "to make whole thgrease is more complex than the Govern
c yta al [osses sustained by the pre-1983 judgegMent's proposed automatic approach. But
ompensation Clause. 185 F.3d, at 1362—1363. The GovernWe see no reason why such relief as dam
v ment presents no evidence to the contrar§ges or an exemption from Social Secu-
The relevant economic circumstance&ty would prove unworkable.
The second question presented isurrounding the 1984, and subsequent, Finally, the Government looks to our
whether the salary increases include inflation suffi-decision inWill for support. In that case,



federal judges challenged the constitu- SUPREME COURT OF THE Court holds “that the Compensation
tionality of certain legislative “freezes” UNITED STATES Clause does not forbid Congress to enac
that Congress had imposed upon earlier a law imposing a nondiscriminatory tax
enacted Government-wide cost-of-living No. 99-1978 . upon judges, whether those judge:
salary adjustments. The Court found a UNITED STATES, PETITIONER.. were appointed before or after the tax lan
Compensation Clause violation in re- TERRY J. HATTER, JR., JUDGE, in question was enacted or took effect.”
spect to the freeze for what was desig-UNITED STATES DISTRICT COURT Ante at 12. Since “the Medicare tax is
nated Year One (where Congress had reFOR THE CENTRAL DISTRICT OF just such a nondiscriminatory tax,” the
scinded an earlier-voted 4.8% salary CALIFORNIA, ETAL. Court concludes that “application of [that]
increase). Will, 449 U.S., at 225-226. tax law to federal judges is [c]onstitu-
The Government points out that tiéll ON WRIT OF CERTIORARI TO THE tional.” Ante,at 12—13.

Court “noted that Congress, later in that UNITED STATES COURT OF But we are dealing here with a “Com-

fiscal year, enacted a statutory increase
in judges’ salaries that exceeded the

APPEALS FOR THE
FEDERAL CIRCUIT

pensation Clause,” not a “Discrimina-
tion Clause.” See U.S. Const., Art I,

salaries that judges would have re- May 21, 2001 Sec. 1 (“The Judges . . . shall, at state
ceived” without the rescission. Brief for Times, receive for their Services, a
United States 41. And the Government Compensation, which shall not be di-
adds that “it was unquestioned Vkill” JUSTICE SCALIA, concurring in part minished during their Continuance in
that the judges could not receive damand dissenting in part. Office”). As we have said, “the Consti-
ages for the time subsequent to this later | agree with the Court that extendingytion makes no exceptions for ‘nondis-
enactment.ld., at 41-42. the Social Security tax to sitting Artidecriminatory’ reductions” in judicial

The Will Year One example, however,lll judges in 1984 violated Article IlI's compensation\ill, supra at 226. A re-
shows only that, in the circumstances, andompensation Clause. | part paths witction in compensation is a reduction
unlike the case before us, the later salaipe Court on the issue of extending thg, compensation, even if all federal em-
increasewasrelated to the earlier salaryMedicare tax to federal judges in 1983p|5yees are subjected to the same cu
diminishment. Regardless, the very facvhich I think was also unconstitution8l. The discrimination criterion that the

that the matter was “unquestioned Vil | Court uses would make sense if the only
shows that it was not argued. See 449 purpose of the Compensation Clause
U.S., at 206, n. 3 (noting that the judges’ ag an initial matter, | think the Court iswere to prevent invidious (and possibly
complaint sought relief for Year One'Syight in concluding thaEvans v. Gorg coercive) action against judges. But as
diminution only up to the moment of theps3 y s, 245 (1920)—holding that newthe Court acknowledges, the Clause

subsequent salary increase). Hence, thges of general applicability cannot bé'promote[s] the public weal’ . . . by
Court did not decide the matter now bezppiied to sitting Article 11l judges—is no helping to induce ‘learned’ men and
fore us. longer good law, and should be overruledvomen to ‘quit the lucrative pursuits’ of

~ We conclude that later statutory salaryye went out of our way itD'Malley v. the private sector,ante at 9 (quoting
increases did not cure the preceding URyoodrough 307 U.S. 277, 280-281Evans supra, at 248; 1 J. Kent, Com-
constitutional harm. (1939), to catalog criticism dfvans and mentaries on American Law *294).
VI subsequently recognized, iimited States That inducement would not exist if Con-
v. Will, 449 U.S. 200, 227, and n. 3lgress could cut judicial salaries so long
Insofar as the Court of Appeals found1980), thatO’Malley had “undermine[d] as it did not do so discriminatorily.
the application of Medicare taxes to théhe reasoning dEvans” The Court's de-  What the question comes down to,
salaries of judges taking office beforecision today simply recognizes whathen, is (1) whether exemption from a cer-
1983 unconstitutional, its judgment is reshould be obvious: thd&vanshas not tain tax can constitute part of a judge’s
versed. Insofar as that court found the anly been undermined, but has in fact cokcompensation,” and (2) if so, whether
plication of Social Security taxes to thdapsed. exemption from the Medicare tax was
salaries of judges taking office before part of the judges’ compensation here.
1984 unconstitutional, its judgment is af- I The answer to the more general questiol
firmed. We also affirm the Court of Ap- iy disagreement with the Court arise$€€Ms to me obviously yes. Surely the
peals’ determination that the 1984 salaryom its focus upon the issue of discrimi{€rm “compensation” refers to the entire
increase received by federal judges diﬁation, which turns out to be dispositivé‘paCkage" of benefits—not just cash, but
not cure the Compensation Clause violggitp respect to the Medicare tax. Thdetirement benefits, medical care, and

tion. The case is remanded for further
proceedings consistent with this opinion.

It is so ordered.
JUSTICE STEVENS and JUSTICE

emption from taxation if that is part of the
employment packagelt is simply unrea-
sonable to think than “$150,000 a year

! I'agree with the Court, see Partdhte that the tay_free” (if that was the bargain struck) is
law-of-the-case doctrine does not bar our consider

tion of the merits. | also join the Court in holding,

flot higher compensation than “$150,00C

O’CONNOR took no part in the consider-see part \ante that any constitutional violation was & Y&ar subject to taxes.” Ask the employ-

ation or decision of this case. not remedied by subsequent salary increases.

ees of the World Bank.



The more difficult question—thoughnot a reduction in compensation), s@wn employees (including judges) at the
far from an insoluble one—iwhenan also it is clear that a tax-free status cortime it introduced that tax for other
exemption from tax constitutes compenditioned on federal employmerg com- working people, no benefit of federal
sation. In most cases, the presence pensation, and its elimination a reducemployment would have been reduced,
absence of taxation upon wages, like thegon. The Court apparently acknow-because, with respect to the newly intro-
presence or absence of many other fatedges that if a tax ismposedon the duced tax, none had ever existed. But
tors within the control of government—basis of federal employment (an incoman extension to federal employees of a
inflation, for example, or the ratestax, for example, payable only by fedtax from which they had previously
charged by government-owned utilitieseral judges) it would constituteraduc- been exempby reason of their employ-
or import duties that increase consumeion in compensation. It is impossible toment statusseems to me a flat-out re-
prices—affects thevalue of compensa- understand why a tax that ssispended duction of federal employment compen-
tion, but is not an element of compensasn the basis of federal employment (asation.
tion itself. The Framers had this distincexemption from federal income tax for
tion well in mind. Hamilton, for federal judges) does not constitute the I
example, wrote that as a result of “theonferral of compensation—in which  Aq should be clear from the above,
fluctuations in the value of money,” “[i]t case its elimination is aduction though | agree with the Court that the
was . . . necessary to leave it to the disvhether or not federal judges end URytension of the Social Security tax to
cretion of the legislature to vary its pro-being taxed just like other citizens. Onlyjgqeral judges runs afoul of the Com-
visions” for judicial compensation. Theconverting the Compensation Clausﬁensation Clause, | disagree with the
Federalist No. 79, p. 473 (C. Rossiterinto a Discrimination Clause can explair g rt's grounding of this holding on the
ed. 1961); see alswiill, suprg at 227 a contrary conclusion. discriminatory manner in which the ex-
(the Constitution “placed faith in the in- And this, of course, is what has beeRsnsion occurred. In this part of its
tegrity and sound judgment of theachieved by the targeted extension Oépinion, however, the Court's antidis-
elected representatives to enact inthe Medicare tax to federal employeeg imination rationale is slightly differ-
creases” in judicial salaries to accountvho were previously exempt. It MaYant from that which appeared in its dis-
for inflation). Since Hamilton thought well be that, in some abstract sense, they,ssion of the Medicare tax. There, the
that the Compensation Clause “put it ouare not being “discriminated against,’t,.,s was on discrimination compared
of the power of [Congress] to change thsince they end up being taxed like otheyi, ordinary citizens: here, the focus is
condition of the individual [judge] for citizens; but this does not alter the fact, jiscrimination vis-a-vis other federal
the worse,” The Federalist No. 79, athat, since exemption from the tax Wa3mployees. (As the Court explains, fed-
473, he obviously believed that inflationpart of their employment package— 4 judges, unlike nearly all other fed-
does not diminish compensation as thatince they had an employment expectas, employees, were not given the op-
term is used in the Constitution. tion of a preferential exemption fromportunity to opt out of paying the tax).

This distinction between Governmentaxation—theircompensatiowas being o, my analysis, it would not matter if
action affecting compensation and Govreduced. One of the benefits of being Bvery federal employee had been made
ernment action affecting thealue of federal judge (or any federal employee%ubject to the Social Security tax along
compensation was the basis for ouhad, prior to 1982, been an exemptiop,ip judges, so long as one of the previ-
statement irD’Malley, 307 U.S., at 282, from the Medicare tax. This benefit
that “[tJo subject [judges] to a generalCongress took away, much as a priva loyment had been exemption from that
tax is merely to recognize that judgegmployer might terminate a contractual,,’ Federal judges, unlike all other
are also citizens, and that their particulacommitment to pay Medicare taxes ORgqeral employees except the President
function in government does not generbehalf of its employees. The latterggg art. Il, Sec. 1, cl. 7, cannot, consis-
ate an immunity from sharing with theirwould clearly be a cut in compensation,nt with the Constitution. have their
fellow citizens the material burden ofand so is the forméxr. Had Congress compensation diminished., If this case
the government. . . ." | agree with thesimply imposed the Medicare tax on it§,,olved salary cuts to pay for Social

Court, therefore, thaEvans was Security, rather than taxes to pay for So-

wrongly decided—not, however, be ) __cial Security, the irrelevance of whether
cause inEvansthere was no discrimina- 2As the Court explains, the purpose of the Medicar

tion. but because iEvansthe universal @ extensionwas to ensure that federal workers “bi%rther federal gmploy.ees.were covered
oo a more equitable share of the costs of financing tHeY the operative legislation would be
application of the taxlemonstratedhat

. benefits to which many of them eventually becam€lear.
the Government was not reducing thensited- by reason of their own or their spouses’ pri- * ok x

compensation of its judges but was aclate-sector employmentAnte at 2 (internal quota-

ing as sovereign rather than employetion marks and citation omitted). As with the Social | join in the judgment that extension

imposing a general tax. Security tax, therefore, the Medicare tax aspect of thisf the Social Security tax to sitting Arti-
But just as it is clear that a federal em©se 40es not present the situation in which a e )| judges was unconstitutional. |

, . exemption has been eliminated in return for some . . "

ployee’s sharing of a tax-free status thégher penefit, different in kind but equivalent in value}NOuld affirm the. Federal CIrCUIFS hold-

all citizens enjoy is not compensatiorct. Ante at 14 (‘[Plarticipation in Social Security as/Ng that extension of the Medicare tax

(and elimination of that tax-free statugudges would benefit only a minority”). was unconstitutional as well.

ous entitlements of their federal em-




SUPREME COURT OF THE JUSTICE THOMAS, concurring in the
UNITED STATES judgment in part and dissenting in part.

| believe this Court was correct in
No. 99-1978 Evans v. Gore253 U.S. 245 (1920), when

UNITED STATES, PETITIONER.. it held that any tax that reduces a judge’s
TERRY J. HATTER, JR., JUDGE, net compensation violates Article Il of
UNITED STATES DISTRICT COURT the Constitution. Accordingly, | would
FOR THE CENTRAL DISTRICTOF  affirm the judgment of the Court of Ap-

CALIFORNIA, ETAL. peals in its entirety.

ON WRIT OF CERTIORARI TO THE
UNITED STATES COURT OF
APPEALS FOR THE
FEDERAL CIRCUIT

May 21, 2001



