26 CFR 1.401(a)(4)-8: Cross-testing. fined contribution retirement plans to401(a)(4), shall not be made on a basis ir
demonstrate compliance with the nondisconsistent with regulations prescribed by
T.D. 8954 crimination requirements based on plathe Secretary. The legislative history of
benefits rather than contributions. Undethis provision explains that, in the case o
DEPARTMENT OF THE TREASURY  the final regulations, a defined contributarget benefit and other defined contribu-
Internal Revenue Service tion plan can test on a benefits basis if iion plans, “regulations may establish rea
26 CFR Part 1 provides broadly available allocationsonable earnings assumptions and othe
S . rates, age-based allocations, or passeda&tors for these plans to prevent discrimi-
Nondiscrimination Requirements  gateway requiring allocation rates fomation.” Conf. Rep. No. 1280, 93d Cong.,
for Certain Defined Contribution  nonhighly compensated employees to b2d Sess. 277 (1974).
Retirement Plans at least 5% of pay or at least 1/3 of the Under the section 401(a)(4) regula-
. highest allocation rate for highly compentions, a plan can demonstrate that eithe
AGENCY: Internal Revenue ServiCegaiaq employees. The regulations alghe contributions or the benefits providec
(IRS), Treasury. permit qualified defined contribution andunder the plan are nondiscriminatory in
ACTION: Final regulations. defined benefit plans that are tested tamount. Defined contribution plans gen-
SUMMARY: This document containsgether as a sir)gle,_aggre_gated plan_ (areujall_y satisfy the_reg_ulations by d_em(_)n-
final regulations that permit certain de_that are not_prlmarlly defined benefit or_stratlng _that contributions are nond_lscrlm-
broadly available separate plans) to tegatory in amount, through certain safe
on a benefits basis after passing a simild&warbors provided for under the regulation:s
gateway, under which the allocation rater through general testing.
for nonhighly compensated employees A defined contribution plan (other than
need not exceed 7 1/2 % of pay. Thesmn ESOP) may, however, satisfy the regu
final regulations affect employers thatations on the basis of benefits by usinc
maintain qualified retirement plans andross-testing pursuant to rules provided ir
qualified retirement plan participants.  §1.401(a)(4)-8 of the regulations. Undel

DATES: Effective Date These regula- this cross-testing |_'nethod, cqntrlbunons

: : are converted, using actuarial assump

tions are effective June 29, 2001, tions, to equivalent benefits payable a
Applicability Date These regulations ’ q pay

aoblv for plan vears beainning on or aﬂenormal retirement age, and these equive
pply for pian y 9 g lent benefits are tested in a manner simila
January 1, 2002.

to the testing of employer-provided bene-
FOR FURTHER INFORMATION CON- fits under a defined benefit plan.
TACT: John T. Ricotta, 202-622-6060, or In Notice 2000-14 (2000-10 I.R.B.
Linda S. F. Marshall, 202-622-6090 (not737), released February 24, 2000, the IR
toll-free numbers). and the Treasury Department initiated ¢
review of issues related to use of the
cross-testing method by so-called new
comparability plans and requested public
comments on this plan design from plar
This document contains amendments tgponsors, participants and other intereste
26 CFR part 1 under section 401(a)(4) gbarties. In general, new comparability
the Internal Revenue Code of 1986plans are defined contribution plans tha
(Code). have built-in disparities between the allo-
Section 401(a)(4) provides that a plaration rates for classifications of partici-
or trust forming part of a stock bonuspants consisting entirely or predominantly
pension, or profit-sharing plan of an emef HCEs and the allocation rates for othel
ployer shall not constitute a qualified plaremployees.
under section 401(a) of the Code unless In a typical new comparability plan,
the contributions or benefits providedHCEs receive high allocation rates, while
under the plan do not discriminate imonhighly compensated employees
favor of highly compensated employee$NHCES), regardless of their age or year
(HCEs) (within the meaning of sectionof service, receive comparatively low al-
414(q)). Whether a plan satisfies this relocation rates. For example, HCEs in
quirement depends on the form of theuch a plan might receive allocations of
plan and its effect in operation. 18 or 20% of compensation, while
Section 415(b)(6)(A) provides that theNHCEs might receive allocations of 3%
computation of benefits under a define@f compensation. A similar plan design,
contribution plan, for purposes of sectiorsometimes known as a super-integrate
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plan, provides for an additional allocationinto” higher allocation rates as they ag@osed regulations that permits a DB/DC
rate that applies only to compensation inr accumulate additional service. plan to test on a benefits basis in the same
excess of a specified threshold, but the The proposed regulations also admanner as under current law if the
specified thresholde(g, $100,000) or the dressed a new comparability-type pla®B/DC plan either is primarily defined
additional allocation ratee(g, 10%) is design that aggregates a defined benefienefit in character or consists of broadly
higher than the maximum threshold anglan that benefits primarily HCEs with aavailable separate plans. Other DB/DC
rate allowed under the permitted disparitglefined contribution plan that benefitsplans are permitted to test on a benefits
rules of section 401 primarily NHCEs. This design would basis once they pass a correspondin
These new comparability and similapermit an employer to circumvent thegateway prescribing minimum aggregate
plans rely on the cross-testing method tminimum allocation gateway by aggre-normal allocation rates for NHCEs.
de_m_ons_trate compliance W|th the nond|sg_at|ng (for purposes of the n_qnd|scr|_m|_nal-3_ Gateway for Cross-Testing of New
crimination rules by comparing the actution rules) a new comparability or SlmllarCOmparabiIity and Similar Plans
arially projected value of the employerdefined contribution plan with a defined
contributions for the younger NHCEsbenefit plan that provides only minimal These final regulations retain the rule
with the actuarial projections of the largebenefits to NHCEs or covers only a relain the proposed regulations that requires &
contributions (as a percentage of competively small number of NHCEs. In addi-defined contribution plan that does not
sation) for the older HCEs. As a resulttion, a defined benefit plan that benefitprovide broadly available allocation rates
these plans are able generally to providerimarily HCEs, and that is aggregate@r certain age-based allocation rates (a:
higher rates of employer contributions tavith a defined contribution plan forthese terms are defined in these final reg-
HCEs, while NHCEs are not allowed tonondiscrimination testing, could produceulations) to satisfy a gateway in order to
earn the higher allocation rates as thesesults similar to a new comparabilitybe eligible to use the cross-testing rules to
work additional years for the employer oplan but with a potential for substantiallymeet the nondiscrimination requirements
grow older. Notwithstanding the analyti-more valuable benefits for HCEs. Theof section 401(a)(4). Under these final
cal underpinnings of cross-testing, th@roposed regulations provided a gatewasegulations, as under the proposed regula
IRS and Treasury Department becamir testing the aggregated plans on thiéons, a plan satisfies this minimum allo-
concerned that new comparability andbasis of benefits that must be satisfied urcation gateway if each NHCE in the plan
similar plans were not consistent with théess the aggregated defined contributiohas an allocation rate that is at least one
basic purpose of the nondiscriminatiorand defined benefit plan (the DB/DCthird of the allocation rate of the HCE
rules under section 401(a)(4). plan) is primarily defined benefit in char-with the highest allocation rate, but a plan
After consideration of the commentsacter (as defined in the proposed regulas deemed to satisfy the gateway if each
received in response to Notice 2000-14ions), or unless each of the defined coNHCE receives an allocation of at least
the IRS and Treasury issued protribution and defined benefit portions 0f5% of the NHCE’s compensation (within
posed regulations on this subjecthe DB/DC plan is a broadly availablethe meaning of section 415(c)(3)).
(REG-114697-00, 2000-43 I.R.B. 421)separate plan (as defined in the proposedSeveral commentators raised questions
which were published in thEederal regulations). about the interaction of the requirements
Register on October 6, 2000 (65 FR Written comments responding to theunder the proposed regulations and othel
59774). The proposed regulations preaotice of proposed rulemaking were reregulatory rules relating to testing for
served the cross-testing rules of the seceived, and a public hearing was held onondiscrimination. For example, some
tion 401(a)(4) regulations, but prescribedanuary 25, 2001, at the request of ormmmentators asked what was intendec
a gateway condition for new comparabilcommentator. After consideration of théby the gateway requirement that all
ity and similar plans to meet in order tacomments, the proposed regulations aldHCESs receive the minimum required al-
be eligible to use cross-testing to satisfgdopted as revised by this Treasury dediecation. Except as specifically provided,

the nondiscrimination rules on the basision. the regulatory definitions and rules that
of benefits. However, defined contribu- . . apply for purposes of section 401(a)(4)
tion plans that provide broadly availabld=XPlanation of Provisions also apply for purposes of these regula-
allocation rates, as defined in the prop oyerview tions. For example, the term employee,
posed regulations, did not have to satisfy as used in these regulations, is defined ir

the gateway. The definition of broadly Like the proposed regulations, thes&1.401(a)(4)-12 as an employee (within
available allocation rates under the profinal regulations permit defined contribu-the meaning of §1.410(b)-9) who benefits
posed regulations covered plans that préion plans with either broadly available al-as an employee under the plan for the plar
vide different allocation rates to differ-location rates or certain age-based allocgear, and an NHCE is defined in

ent, nondiscriminatory groups oftion rates to test on a benefits basi§1.401(a)(4)-12 as an employee who is
employees. Under the proposed reguldeross-test) in the same manner as undeot an HCE. Thus, an individual who

tions, the definition also covered plangurrent law, and permit other defined coneoes not otherwise benefit under the plan
that base allocations or allocation ratesibution plans to cross-test once they pager the plan year is not an employee under
on age or years of service, that, in cora gateway that prescribes minimum allothese regulations, hence not an NHCE,
trast to new comparability plans, providecation rates for NHCEs. Similarly, theseand need not be given the minimum re-
an opportunity for participants to “growfinal regulations retain the rule in the proguired allocation under the gateway.



Similarly, the allocation rate referred toin Some commentators questione@ach allocation rate under the plan mus
the gateway is determined undewhether it was necessary to require thiee currently available to a group of em-
81.401(a)(4)-2(c) as the allocations to anse of compensation within the meaningloyees that satisfies section 410(b)
employee’s account for a plan year, exef section 415(c)(3) for purposes of théwithout regard to the average benefit per:
pressed either as a percentage of plan yeg# of compensation component of theentage test). Thus, if, within one plan,
compensation (which must be calculatechinimum allocation gateway. One ofan employer provides different allocation
using a definition of compensation thathese commentators argued that usimgtes for nondiscriminatory groups of em-
satisfies the requirements of sectiomompensation within the meaning of secployees at different locations or different
414(s)) or as a dollar amount. tion 414(s) would be more appropriateprofit centers, the plan would not need tc
The general rules and regulatory definiTwo other commentators argued that, fogsatisfy the minimum allocation gateway
tions applicable under section 410(bjhis purpose, plans should be able to useraorder to use cross-testing.
apply also for purposes of these regulaefinition of compensation that would be For purposes of determining whether ar
tions. For example, these regulations da reasonable definition of compensatioallocation rate that was available only to
not change the general rule prohibitingor purposes of section 414(s) without reemployees who satisfied an age or servic
aggregation of a 401(k) plan or 401(mpard to whether the definition of compen<ondition was currently available to a sec-
plan with a plan providing nonelectivesation meets the nondiscrimination startion 410(b) group, the proposed regula-
contributions. Accordingly, matchingdard under the section 414(s) regulationdions allowed such a condition to be disre-
contributions are not taken into account After consideration of these commentsgarded if certain standards were met. Th
for purposes of the gateway. Similarlythe requirement that section 415(c)(3jinal regulations retain this exception from
pursuant to §1.410(b)—6(b)(3), if a plarcompensation be used for purposes of thie application of the minimum allocation
benefits employees who have not met the% of compensation component of thgateway. However, this exception has
minimum age and service requirements ghinimum allocation gateway has been rebeen relocated and is now part of an ex
section 410(a)(1), the plan may be treatd@ined. For purposes of the “one third’panded provision for plans with age-basec
as two separate plans, one for those oth@omponent of the gateway, a definition oéllocations (see Plans with Age-Based Al-
wise excludable employees and one fgtompensation that satisfies section 414(&)cations portion of this preamble).
the other employees benefitting under thi an appropriate measure because thisin response to comments, the final regu:
plan. Thus, if the plan is treated as tweomponent is based on the ratio of HCHations also liberalize the determination of
separate plans in this manner, cross-teg@llocation rates to NHCE allocation rateswhether a plan has broadly available allo-
ing the portion of the plan benefitting theBy contrast, the 5% of compensatiorecation rates. First, the final regulations
nonexcludable employees will not resulfomponent of the gateway does not regermit two allocation rates to be aggre-
in minimum required allocations underflect a comparison of NHCE allocationsgated in a manner similar to the rule tha
the gateway for the employees who hav® HCE allocations, but is based on a papermits aggregation of certain benefits,
not met the section 410(a)(1) minimundicular level of NHCE allocations. With- rights or features. This rule permits ex-
age and service requirements. out the comparison between HCE andess NHCEs with a higher allocation rate
One commentator suggested that thdHCE allocations, a rule permitting theto be used to support a lower allocation
regulatory provision that permits a plan td!se of a definition of compensation thatate. For example, under this rule, if undel
satisfy the gateway requirement by prosatisfies section 414(s), but is less inclua plan there are two groups of participants
viding an allocation of at least 5% ofSiveé than total compensation, could leadne group that receives an allocation rats
compensation within the meaning of sect® NHCE allocation_s _that are significantlyof 10% and another thgt receives an allo
tion 415(c)(3) not require that the allocaSmaller than the minimum that is contemeation rate of 3%, f";md if the group of em-
tion be based on a full year's compensdated by the regulations. Therefore, it iployees who receive the 10% allocation
tion in the case of an employee wh@&PPropriate to require the use of totalate satisfies section 410(b) (without re-
participates in the plan for only a portiorff®mpensation, as defined in sectiogard to the average benefit percentag
of the plan year. The final regulation§15(c)(3)' for the 5% allocation compo-test), then the 10% rate and the 3% rat<
modify this requirement as suggested??”_t of the gateway. Furt_hermqre,_p_erean be_ aggregated and treated as a sing
The final regulations allow a plan to satmitting the_ use of a potentlally_ discrimi-allocation rate for purposes of dete_rmlnlng
isfy the gateway by providing an aIIoca-”at(_)ry def_lnltlon 01_‘ compensatl_on yvquldwhether the plan has _b_roadly av_allable al
tion of at least 5% of compensation Withirjr?e inconsistent Wlt_h the nondl_scrlmmamcfanon rates. In addltlo_n, the flnal_ regu-
the meaning of section 415(c)(3), limitedion r_eo_]uwements in general, includingations provide th_at, in determmmg
to a period otherwise permissible undethe minimum allocation gateway. whether a plan provides broadly available

o ; : allocation rates, differences in allocation
the timing rules applicable under the defic, pians with Broadly Available rates resulting from any method of permit-
nition of plan year compensation, in theyjiocation Rates resuiting from any P
same manner as the general rules under ted disparity provided for under the sec-
the section 401(a)(4) regulations. The de- Like the proposed regulations, thesd0n 401(l) regulations are disregarded.
finition of plan year co_mpensatiop perdinal regulations provide that a.plan thahy Transition Allocations
mits use of amounts paid only during thdias broadly available allocation rates
period of participation within the planneed not satisfy the minimum allocation Several commentators raised the con
year. gateway. In order to be broadly availablecern that a defined contribution plan may



fail the broadly available test because d?001-30 (2001-29 I.R.B. 46), dated Julgnding on the date benefit accruals undel
grandfathered allocation rates provided t&6, 2001, published in conjunction withthe defined benefit plan cease (with one
employees who formerly participated in dhese final regulations, prescribes specifigear substituted for 5 years in the case of
defined benefit plan or provided to aconditions for defined benefit replace-a defined benefit plan of a former em-
group of employees in connection with anent allocations that relate to the basiployer).
merger, acquisition, or other similar transeonditions set forth in the regulations. In order to be defined benefit replace-
action. In response to these comment$his division of the medium of guidancement allocations for the plan year, the al-
the final regulations permit an employee’ss designed to provide ongoing flexibilitylocations for each employee in the group
allocation to be disregarded, to the exterib the IRS and Treasury to respond tmust be reasonably calculated, in a con-
the employee’s allocation is a transitiorchanging circumstances, or additional insistent manner, to replace the employee’s
allocation (as defined in the regulationsjormation relating to defined benefit re-retirement benefits under the defined ben-
for the plan year. Transition allocationgplacement allocations. efit plan based on the terms of the defined
which can be disregarded can be defined The basic conditions that allocationdenefit plan (including the section
benefit replacement allocations, pre-existmust satisfy in order to be defined benefid15(b)(1)(A) limit) as in effect immedi-
ing replacement allocations, or pre-existreplacement allocations are as followsately prior to the date accruals under the
ing merger and acquisition allocations (aél) The allocations are provided to alefined benefit plan cease. In addition,
defined in the regulations). group of employees who formerly benethe group of employees who receive the
In each case, the transition allocationtted under an established nondiscriminaallocations in a plan year must satisfy sec-
must be provided to a closed group of entery defined benefit plan of the employetion 410(b) (determined without regard to
ployees and must be established under of a prior employer that provided agethe average benefit percentage test of
plan provisions. Once the allocations arbased equivalent allocation rates; (2) th§1.410(b)-5).
established under the plan, they cannot la¢locations for each employee were rea- Although the regulations and Rev. Rul.
modified, except to reduce allocations fosonably calculated, in a consistent mar2001-30 prescribe conditions for the de-
HCEs, or because afe minimischanges ner, to replace the retirement benefits thdined benefit replacement allocations,
(such as a change in the definition ofthe employee would have been providethey still leave employers with flexibility
compensation to include section 132(funder the defined benefit plan if the emin structuring these benefits. For exam-
elective reductions). A plan also does nqtloyee had continued to benefit under thple, there is more than one way in which
violate this requirement because of adefined benefit plan; (3) no employedhe allocations may reasonably be calcu-
amendment that either adds or removesveho receives the allocation receives anlated, such as a level percentage of pay
provision applicable to all employees irother allocations under the plan for thdéor each year or an amount that increase:
the group eligible for the allocationsplan year (except as provided in these regs the employee ages.
under which each employee who is eligiulations); and (4) the composition of the The final regulations provide special
ble for a transition allocation receives thgroup of employees who receive the allorules applicable to allocations that are ei-
greater of the transition allocation or aneations is nondiscriminatory. ther pre-existing replacement allocations
other allocation for which the employee Rev. Rul. 2001-30 fleshes out theser pre-existing merger and acquisition al-
would otherwise be eligible. If the planbasic conditions for determining whethetocations. Allocations are pre-existing re-
provides that all employees who are eligian allocation is a defined benefit replaceplacement allocations if the allocations
ble for the transition allocation receive thenent allocation. Under the revenue rulare provided pursuant to a plan provision
greater of the transition allocation or arng, the defined benefit plan’'s benefit for-adopted before June 29, 2001, are pro-
otherwise available allocation, the othermula applicable to the group ofvidedto employees who formerly benefit-
wise available allocation is considere@mployees must be one that generateédd under a defined benefit plan and are
currently available to all such employeesgquivalent normal allocation rates (deterreasonably calculated, in a consistent
including employees for whom the transimined without regard to changes in acmanner, to replace some or all of the re-
tion allocation is greater. crual rates attributable to changes in atirement benefits that the employee would
These final regulations set forth basiemployee’s years of service) that inhave received under the defined benefit
conditions for defined benefit replacecreased from year to year as employegsan and any other plan or arrangement of
ment allocations. These conditions proattained higher ages. Further, if the daghe employer if the employee had contin-
vide a framework that is designed to enfined benefit plan was sponsored by thaed to benefit under such defined benefit
sure that these allocations are provided employer, the defined benefit plan satisplan and such other plan or arrangement
a manner consistent with the general prirfied sections 410(b) and 401(a)(4), withAllocations are pre-existing merger and
ciples underlying the provisions forout regard to section 410(b)(6)(C) andacquisition allocations if the allocations
broadly available allocation rates undewithout aggregating with any other planwere established in connection with a
these regulations. The regulations thefor the plan year which immediately prestock or asset acquisition, merger, or othel
delegate authority to the Commissioner toedes the first plan year for which the alsimilar transaction occurring prior to Au-
prescribe rules for defined benefit relocations are provided. Finally, the degust 28, 2001, for a group of employees
placement allocations in revenue rulingsjned benefit plan must be one that hagho were employed by the acquired trade
notices, and other guidance published ibheen established and maintained withoutr business prior to a specified date, pro-
the Internal Revenue Bulletin. Rev. Rulsubstantial change for at least the 5 yeav&ded that the class of employees eligible



for the allocations is closed no later thaminimum allocation gateway to plans in The exception to the minimum alloca-
two years after the transaction (or Januamyhich NHCESs actually receive the benefition gateway for plans with age-based al-
1, 2002, if earlier), the allocations are proef higher rates as they attain higher agdscation rates also applies to certain uni-
vided pursuant to a plan amendmendr complete additional years of serviceform target benefit plans that do not
adopted by the date the class was closeflpme commentators expressed concecomply with the safe-harbor testing
and the allocations for each employee ithat employers could be forced to reducmethod provided in §1.401(a)(4)-
the group are reasonably calculated, in @locations to younger or shorter-servic&(b)(3)1 A plan has allocation rates
consistent manner, to replace some or &lHCEs in order to satisfy the conditiondased on a uniform target benefit alloca-
of the retirement benefits that the emfor allocation rates that increase smoothltion if it would comply with the require-
ployee would have received under angt regular intervals. In response to thesments for a safe harbor target benefit plat
plan of the employer if the new employecomments, the final regulations providen §1.401(a)(4)-8(b)(3) except that the in-
had continued to provide the retirementhat a plan’s schedule of allocation rategerest rate for determining the actuarial
benefits that the prior employer was proeoes not fail to increase smoothly at regypresent value of the stated plan benefi
viding for employees of the trade or busitar intervals merely because a specifiednd the theoretical reserve is lower than :
ness. minimum uniform allocation rate is pro-standard interest rate, the stated benefit i
vided for all employees or because thealculated assuming compensation in-
minimum benefit described in sectioncreases, or the plan computes the currer

These final regulations provide a sepad16(c)(2) is provided for all non-key em-year contribution using the actual accoun
rate exception from the application of theloyees (either because the plan is topalance instead of the theoretical reserve
minimum allocation gateway for certainheavy or without regard to whether the o ) o
plans with age-based allocation rateslan is top heavy) if one of two alternative APPlication to Defined Contribution
This provision incorporates the exceptioonditions is satisfied. These two alterna-!2ns That Are Combined with Defined
under the proposed regulations for planve conditions are intended to limit theBenefit Plans (DB/DC Plans)
with gradual age or service schedules, ambtential use of a minimum allocation 0  These regulations prescribe rules for
expands the exception to include planprovide a schedule of rates that de”\’erl%sting defined contribution plans that are
that provide for allocation rates based oallocations similar to those under a NeWggregated with defined benefit plans for
a uniform target benefit allocation. comparability plani(e., a flat allocation purposes of sections 401(a)(4) and 410(b}

A plan has a gradual age or serviceate applicable for all employees below gpage rules apply in situations in which the
schedule if the schedule of allocatiortertain age, followed by a sharply in'employer aggregates the plans because ol
rates under the plan’s formula is availablereasing schedule of rates that effectively o plans does not satisfy sections
to all employees in the plan and providebenefits only HCES) without satisfying401(a)(4) and 410(b) standing alone. Thes
for allocation rates that increase smoothlthe minimum allocation gateway. rules do not apply to safe harbor floor-off-
at regular intervals. The rules applicable Aplan satisfies the first alternative con ¢ arrangements  described  in
to the schedule of allocation rates are delition if the allocation rates under the plar§1_401(a)(4)_8(d)’ or to the situation in
signed to be sufficiently flexible to ac-that exceed the specified minimum ratg icn plans are aggregated solely for pur
commodate a wide variety of age- or sercould form part of a schedule of alloca-poses of satisfying the average benefit per
vice-based plans (including age-weightetlon rates that increase smoothly at ré9entage test of §1.410(b)-5.
profit-sharing plans that provide for allo-lar intervals (as defined in these regula- Tpage regulations retain the rule of the
cations resulting in the same equivalertions) in which the lowest allocation rateproposed regulations that the combinatior
accrual rate for all employees). The finais at least 1% of plan year compensationys 5 defined contribution plan and a de-
regulations clarify that a plan projectingThe second alternative condition, availfjneq penefit plan may demonstrate
future age or service may not use imputeable for a plan using an age-based scheqsngiscrimination on the basis of benefits
disparity in determining whether the allo-ule, allows the use of a minimum allocast the combined plan (the DB/DC plan) is
cation rates under the schedule increasien rate if, for each age band above thﬁrimarily defined benefit in character,
smoothly at regular intervals. In responseinimum allocation rate, the allocation
to comments, the final regulations alseate applicable for that band is less than Qjfj;ns (as these terms are defined in th
accommodate smoothly increasing sche@qual to the allocation rate that woul egulations), or satisfies a minimum ag-
ules of allocation rates that are based onield an equivalent accrual rate at th%regate allocation gateway requirement
the sum of age and years of service. Ihighest age in the band that is the same gg.; s generally similar to the minimum
addition, to conform with the rules forthe equivalent accrual rate determined fay};5cation gateway for defined contribu-
computation of service underthe oldest hypothetical employee whg;, plans that are not combined with a
§1.401(a)(4)-12, references to serviceould receive just the minimum alloca-gafined benefit plan.
have been changed to years of service. tion rate. Thus, under this condition, the

The requirement that the allocatiorallocation rates above the minimum allo; _ . _ ,

. . . No exception to the minimum allocation gateway is
rates under a schedule increase smootttgtion rate do not rise more steeply tha .. .4 tor target benefit plans that comply with the
at regular intervals provides importanexpected under an age-weighted profilsase_harbor testing provisions of §1.401(a)(4)-8(b)(3),
protection for employees, because this resharing plan generally intended to providbecause they are deemed to satisfy section 401(a)(
quirement limits the exception from thethe same accrual rate at all ages. with respect to an equivalent amount of benefits.

E. Plans with Age-Based Allocations

consists of broadly available separate




1. Gateway for benefits testing of for an NHCE under a defined benefiplan that consists of broadly available
combined plans plan, a plan is permitted to treat eacBeparate plans may continue to be teste
) o NHCE who benefits under the definedor nondiscrimination on the basis of ben-
In order to apply this minimum aggre-penefit plan as having an equivalent alloefits as under current law, even if it does
gate allocation gateway, the employee'sation rate equal to the average of theot satisfy the gateway requirement. A
aggregate normal allocation rate is detefy jvalent allocation rates under the dedB/DC plan consists of broadly available
mined by adding the employee’s allocaginey penefit plan for all NHCESs benefit-separate plans if the defined contribution
tion rate under the defined contributionjny nder that plan. This averaging rulelan and the defined benefit plan, tested
plan to the employee’s equivalent allocazecognizes the grow-in feature inherent iseparately, would each satisfy the require-
tion rate under the defined benefit planqyitional defined benefit plangd, the ments of section 410(b) and the nondis-
This aggregation allows an employer thafgfined benefit plan provides highercrimination in amount requirement of
provides NHCEs with both a defined congqjivalent allocation rates at higher ages§1.401(a)(4)-1(b)(2), assuming satisfac-
tribution and a defined benefit plan to = _ - tion of the average benefit percentage tes
take both plans into account in determin2. Primarily defined benefit in character ¢ §1.410(b)=5. Thus, the defined contri-
ing whether the minimum aggregate allo- Like the proposed regulations, thesbution plan must separately satisfy the

cation gateway is met. _ . _ discriminati : i
. nal requlations provide that a DB/DcNOndiscrimination requirements (taking
Under the gateway, if the aggregaté‘ J b into account these regulations as applica-

; w1plan that is primarily defined benefit in
normal allocation rate of the HCE withP p y ble), but for this purpose assuming satis-

the highest aggregate normal allocatiof@racter is not subject to the gateway re==" :
e ur?der thegpglang(HCE T210) is loss ihagiirement and may continue to be testd@ction of the average benefit percentage

15%, the aggregate normal allocation rat" nondiscrimination on the basis of bentest. Similarly, the defined benefit plan
for ail NHCES must be at least 1/3 of théits as under former law. A DB/DC p|anmust separately satisfy the nondiscrimina-
HCE rate. If the HCE rate is betweers Primarily defined benefit in character!

ion requirements, assuming for this pur-
i ose satisfaction of the average benefit
15% and 25%, the aggregate normal alldb for more than 50% of the NHCEs benP 9
cation rate for all NHCEs must be at leactfitting under the plan, the normal accru

dpercentage test. In conducting the re-
5%. If the HCE rate exceeds 25%, thefAle attributable to benefits PrOVideoqlu'rted se%ar;cz_ite(;estm?_,baltl_ plans gff‘fi S';'
the aggregate normal allocation rate foynder defined be_nefit plans for the NHCEJ e B;er ('tr?'mteh %OQISCU Ilon or aefine
each NHCE must be at least 5% plus orxceeds the equivalent accrual rate attl’lllj’-e?edl )bWIt t;\” e I p i” a:redag_gt;rr]e-
percentage point for each 5-percentagiable to contributions under defined condated, but those plans are tested withou

T ; ibuti regard to plans of the other type.

point increment (or portion thereof) bytrlbutlon plans for thg NHCE. For exam This alternafive | Wl 1 |
which the HCE rate exceeds 25%g, Ple: @ DB/DC plan is primarily defined A IS alterna 'IVe IS usetul, Tor exgmf_p e’d
the NHCE minimum is 6% for an HCEDenefit in character where the defined/Nere an employer maintains a define

rate that exceeds 25% : /
7% for an HCE rate that exceeds 30% bi/oyees, the defined benefit plan cove
not 35%). ;n:]}/ hfoni]rly employees, and more tr;]a
Several commentators expressed a cop@!f of the NHCEs participating in the -
cern that the minimum aggfegate alloca?B/DC plan are hourly employees partic-(en?ser":]t ﬁ)noetzzrcl:)ry(ta,r:gdbwrée;fhtgi t?]rg:el[
tion gateway in the proposed regulation®ating only in the defined benefit plan. ploy ot t'yf' " "
could require contributions for NHCEs SOMe comments suggested a looseniRANS |st a grcl)up _f_a t_sa shes e noP |fs-
that would make DB/DC plans too expen®f the standard as to when a DB/DC plan i%r|mt|_na (X){OCSSSI I|3ca on re?ﬁlremer} ©
sive for employers in certain circum-Primarily defined benefit in character, puts€ction (b). Because the employer

stances. This could occur in cases wheR® changes have been made. The Treasifpvides broadly available separate plans

and IRS believe that the determination df May continue to aggregate the plans anc

one HCE had a very high equivalent allo€ test f oYY .
. hether a DB/DC plan is primarilv definegt€st for nondiscrimination on the basis of
cation rate on account of age or som¢ b ¥ ’ nefits, as an alternative to using the

enefit in character should be based on t
other factor, and could prompt such af gualified separate line of business rules or

emblover to redesian its plans in wa gelative size of the defined benefit accrual ! | g
ploy g b Y2nd the defined contribution allocations foflemonstrating satisfaction of the average
benefit percentage test.

ntribution plan covers onlv salaried emcontribution plan that provides a uniform
but not 30%, arf P Y «allocation rate for all covered employees
[t one business unit and a safe harbor de

fined benefit plan for all covered employ-

that could disadvantage NHCEs. In re€''> " X
sponse to these comments, these final ref§dividual employees, as reflected in th
ulations provide that a plan is deemed tBctual benefits testing that is being dong ;. Component Plans
satisfy this minimum aggregate allocatioffnder section 401(a)(4). In particular, the
gateway if the aggregate normal alloca@ctuarial assumptions used to determine ag ynder the proposed regulations, the
tion rate for each NHCE is at least 7 1/20§/neéther a DB/DC plan is primarily definedy o5 set forth in these final regulations can-
of compensation within the meaning of€Néfit in character must be the same asyt pe satisfied using component plans
section 415(c)(3), determined over a pesUmptions that are used to apply the Crosgpger the restructuring rules. Although
riod otherwise permissible under the tim€Sting rules. some commentators requested that restruc
ing rules applicable under the definitiong Broadly available separate plans turing be permitted for this purpose, the IRS
of plan year compensation. and Treasury have determined that such us

These regulations retain the rule that, in Like the proposed regulations, thesef component plans would be inconsistent

determining the equivalent allocation ratdinal regulations provide that a DB/DCwith the purpose of these regulations.



Effective Date Par. 3. In 81.401(a)(4)-8, paragraplgl1.401(a)(4)-4(d)(4), assuming the allo-
) (b)(2) is revised to read as follows: cation rates were treated as benefits

These regulations apply for plan years , rights or features, they may be aggregate
beginning on or after January 1, 2002. 81.401(a)(4)-8 Cross-testing. and treated as a single allocation rate. |

Special Analyses P additi_o_n, the disregard pf age and service
_ _ (b) Nondiscrimination in amount of conditions described in §1.401(a)(4)-
It has been determined that this Tregsenefits provided under a defined contri2(P)(2)(i))(A) does not apply for purposes
sury decision is not a significant regL‘Iabution plan—(1) General rule and gate- of this paragraph (b)(2)(iii)(A).
tory action as defined in Executive Orde(/vay—(i) General rule Equivalent bene- (B) Certain transition allocations In
12866. Therefore, a regulatory assesgiis ynder a defined contribution p|andetermining whether a plan has broadly
ment is not required. It also has been d?()ther than an ESOP) are nondiscrimina2vailable allocation rates for the plan yeat
termined that section 553(b) of the Adtory in amount for a plan year if— within the meaning of paragraph
ministrative Procedure Act (5 U.S.C. (A) The plan would satisfy (b)(2)(iii)(A) of this section, an em-
chapter 5) does not apply to these regul@-l_401(a)(4)_2(c)(1) for the plan year ifoloyee’s allocation may be disregarded tc
tions, and because the regulation does n equivalent accrual rate, as determindfe extent that the allocation is a transitior
impose a collection of information on,,qer paragraph (b)(2) of this Sectiongllocation for the plan year. In order for
small entities, the Regulatory Flexibility\,are substituted for each employee’s all@" allocation to be a transition allocation,
Act (5 U.S.C. chapter 6) does not apply.aiion rate in the determination of ratéhe allocation must comply with the re-
Pursuant to section 7805(f) of the COdegroups; and quirements of paragraph (b)(1)(iii)(C) of
the notice of proposed rulemaking pre- (B) For plan years beginning on or aftethis section and must be either—
ceding these regulations was submitted 19, ;ary 1, 2002, the plan satisfies one of (1) A defined benefit replacement allo-
the Chief Counsel for Advocacy of they,q following conditions— cation within the meaning of paragraph
Small Business Administration for COM- (1) The plan has broadly available allo{0)(1)(iii)(D) of this section; or
ment on its impact on small business.  c4tion rates (within the meaning of para- (2) A pre-existing replacement alloca-
Drafting Information graph (b)(1)(iii) of this section) for the tion or pre-existing merger and acquisi-
plan year; tion allocation, within the meaning of
The principal authors of these regula- (2) The plan has age-based allocatioRaragraph (b)(1)(iii)(E) of this section.
tions are John T. Ricotta and Linda S. Fates that are based on either a gradual agdC) Plan provisions relating to transi-
Marshall of the Office of the Division or service schedule (within the meaning/on allocations—(1) In general Plan
Counsel/Associate Chief Counsel (Taxf paragraph (b)(1)(iv) of this section) ofProvisions providing for transition alloca-
Exempt and Government Entities). Howa uniform target benefit allocation (withintions for the plan year must specify both
ever, other personnel from the IRS anthe meaning of paragraph (b)(1)(v) of thighe group of employees who are eligible

Treasury participated in their developsection) for the plan year; or for the transition allocations and the
ment. (3) The p|an satisfies the minimum al-@mount of the transition allocations.
LA L B S location gateway of paragraph (b)(1)(vi) (2) Limited plan amendmentsAlloca-
of this section for the plan year. tions are not transition allocations within

Adoption of Amendments to the

_ (i) Allocations after testing ageA the meaning of paragraph (b)(1)(iii)(B) of
Regulations

plan does not fail to satisfy paragraplfthis section for the plan year if the plan
Accordingly, 26 CER part 1 is amendedb)(l)(i)(A) of this section merely be- provisions relating to the allocations are

as follows: cause allocations are made at the sar@@ended after the date those plan provi
rate for employees who are older thagions are both adopted and effective. Thi
PART 1 — INCOME TAXES their testing age (determined without repreceding sentence in this paragrapl

o gard to the current-age rule in paragrapth)(1)(iii)(C)(2) does not apply to a plan

Paragraph 1. The authority citation fo4) of the definition oftesting agein  amendment that reduces transition alloca
part 1 continues to read in part as follow%1'401(a)(4)_12) as they are made fdions to HCEs, makede minimischanges

Authority: 26 U.S.C. 7805 * * * employees who are at that age. in the calculation of the transition alloca-

Par. 2. In 81.401(2)(4)-0, the entry for (jjiy" Broadly available allocation tions (such as a change in the definition o
§1.401(a)(4)-8(b)(1) is revised to read a%,e5(A) In general A plan has compensation to include section 132(f)
follows: broadly available allocation rates for theelective reductions), or adds or removes :
§1.401(a)(4)-0 Table of contents. plan year if each allqcation rgte under thprovis_?_on permitt(_ed un(_jer paragraph
plan is currently available during the plar(b)(2)(iii)(C)(3) of this section.
year (within the meaning of (3) Certain permitted plan provisions
81.401(a)(4)-4(b)(2)), to a group of emAn allocation does not fail to be a transi-
ployees that satisfies section 410(bjion allocation within the meaning of

* k% %k %

81.401(a)(4)-8 Cross-testing.

* ok ok ok K (without regard to the average benefit peparagraph (b)(1)(iii)(B) of this section
(b) * * * centage test of §1.410(b)-5). For thisnerely because the plan provides tha
(1) General rule and gateway. purpose, if two allocation rates could beach employee who is eligible for a tran-

* ok ok ok K permissively aggregated undessition allocation receives the greater of



such allocation and the allocation foployee would have received under the desce, or the number of points representing
which the employee would otherwise bdined benefit plan and any other plan othe sum of age and years of service (age
eligible under the plan. In a plan that conarrangement of the employer if the emand service points), under which the same
tains such a provision, for purposes of dgloyee had continued to benefit undeallocation rate applies to all employees
termining whether the plan has broadlyguch defined benefit plan and such othavhose age, years of service, or age anc
available allocation rates within theplan or arrangement. service points are within each band; and
meaning of paragraph (b)(1)(iii)(A) of (2) Pre-existing merger and acquisition (2) The allocation rates under the
this section, the allocation for which arallocations An allocation is a pre-exist- schedule increase smoothly at regular in-
employee would otherwise be eligible isng merger and acquisition allocation foitervals, within the meaning of paragraphs
considered currently available to the emthe plan year if the allocation satisfies théb)(1)(iv)(B) and (C) of this section.
ployee, even if the employee’s transitioriollowing conditions— (B) Smoothly increasing schedule of al-
allocation is greater. (i) The allocations are provided solelylocation rates A schedule of allocation
(D) Defined benefit replacement allo-to employees of a trade or business thaates increases smoothly if the allocation
cation An allocation is a defined benefithas been acquired by the employer in i@te for each band within the schedule is
replacement allocation for the plan year iftock or asset acquisition, merger, or othgreater than the allocation rate for the im-
it is provided in accordance with guidanceimilar transaction occurring prior to Au-mediately preceding bandg., the band
prescribed by the Commissioner pubgust 28, 2001, involving a change in thavith the next lower number of years of
lished in the Internal Revenue Bulletinemployer of the employees of the trade age, years of service, or age and service
(see 8§ 601.601(d)(2)(iDj of this chapter) business; points) but by no more than 5 percentage
and satisfies the following conditions—  (ii) The allocations are provided only topoints. However, a schedule of allocation
(1) The allocations are provided to eemployees who were employed by the acates will not be treated as increasing
group of employees who formerly benequired trade or business before a specifiesinoothly if the ratio of the allocation rate
fitted under an established nondiscriminadate that is no later than two years after tifer any band to the rate for the immedi-
tory defined benefit plan of the employetransaction (or January 1, 2002, if earlier)ately preceding band is more than 2.0 or if
or of a prior employer that provided age- (iii) The allocations are provided pur-t exceeds the ratio of allocation rates be-
based equivalent allocation rates; suant to a plan provision adopted no latéween the two immediately preceding
(2) The allocations for each employeehan the specified date; and bands.
in the group were reasonably calculated, (iv) The allocations for each employee (C) Regular intervals A schedule of
in a consistent manner, to replace the ré the group are reasonably calculated, iallocation rates has regular intervals of
tirement benefits that the employee would consistent manner, to replace some age, years of service or age and service
have been provided under the definedll of the retirement benefits that the empoints, if each band, other than the band
benefit plan if the employee had continployee would have received under angssociated with the highest age, years o
ued to benefit under the defined benefplan of the employer if the new employesservice, or age and service points, is the
plan; had continued to provide the retiremensame length. For this purpose, if the
(3) Except as provided in paragraptbenefits that the prior employer was proschedule is based on age, the first band i
(b)(2)(iii)(C) of this section, no employeeviding for employees of the trade or busideemed to be of the same length as the
who receives the allocation receives angess. other bands if it ends at or before age 25.
other allocations under the plan for the (F)Successor employeré&\n employer If the first age band ends after age 25,
plan year; and that accepts a transfer of assets (within thben, in determining whether the length of
(4) The composition of the group ofmeaning of section 414(l)) from the plarthe first band is the same as the length o
employees who receive the allocations isf a prior employer may continue to treabther bands, the starting age for the first
nondiscriminatory. any transition allocations provided undernge band is permitted to be treated as ag
(E) Pre-existing transition alloca- that plan as transition allocations unde25 or any age earlier than 25. For a
tions—(1) Pre-existing replacement allo- paragraph (b)(1)(iii)(B) of this section,schedule of allocation rates based on ag
cations An allocation is a pre-existing provided that the successor employer comnd service points, the rules of the preced-
replacement allocation for the plan year ifinues to satisfy the applicable requireing two sentences are applied by substi-
the allocation satisfies the following con-ments set forth in paragraphguting 25 age and service points for age

ditions— (b)(1)(iii)(C) through (E) of this section 25. For a schedule of allocation rates

(i) The allocations are provided purfor the plan year. based on service, the starting service for
suant to a plan provision adopted before (iv) Gradual age or service schedule the first service band is permitted to be
June 29, 2001, (A) In general A plan has a gradual agetreated as one year of service or any lesse

(i) The allocations are provided to emer service schedule for the plan year if thamount of service.
ployees who formerly benefitted under allocation formula for all employees (D) Minimum allocation rates permit-
defined benefit plan of the employer; andunder the plan provides for a singlded A schedule of allocation rates under a
(iif) The allocations for each employeeschedule of allocation rates undeplan does not fail to increase smoothly at
in the group are reasonably calculated, which— regular intervals, within the meaning of
a consistent manner, to replace some or (1) The schedule defines a series gbaragraphs (b)(1)(iv)(B) and (C) of this
all of the retirement benefits that the embands based solely on age, years of seection, merely because a minimum uni-



form allocation rate is provided for allon a uniform target benefit allocation foreach NHCE receives an allocation of at
employees or the minimum benefit dethe plan year if the plan fails to satisfy théeast 5% of the NHCE’s compensation
scribed in section 416(c)(2) is providedequirements for the safe harbor testingithin the meaning of section 415(c)(3),
for all non-key employees (either becausmethod in paragraph (b)(3) of this sectiomeasured over a period of time permittec
the plan is top heavy or without regard tanerely because the determination of thender the definition of plan year compen-
whether the plan is top heavy) if theallocations under the plan differs from thesation.
schedule satisfies one of the followingallocations determined under that safe (vii) Determination of allocation rate
conditions— harbor testing method for any of the foldor purposes of paragraph (b)(1)(i)(B) of
(1) The allocation rates under the plan thdbwing reasons— this section, allocations and allocation
are greater than the minimum allocation rate (A) The interest rate used for determinrates are determined under §1.401(a
can be included in a hypothetical schedule afig the actuarial present value of th€4)-2(c)(2), but without taking into ac-
allocation rates that increases smoothly atated plan benefit and the theoretical resount the imputation of permitted dispar-
regular intervals, within the meaning ofserve is lower than a standard interesty under §1.401(a)(4)-7. However, in
paragraphs (b)(1)(iv)(B) and (C) of this secrate; determining whether the plan has broadly
tion, where the hypothetical schedule has a (B) The stated benefit is calculated asavailable allocation rates as provided in
lowest allocation rate no lower than 1% oSuming compensation increases at a spggaragraph (b)(1)(iii) of this section, dif-
plan year compensation; or ified rate; or ferences in allocation rates attributable
(2) For a plan using a schedule of allo- (C) The plan computes the current yeasolely to the use of permitted disparity de-
cation rates based on age, for each agentribution using the actual account balscribed in §1.401(l)-2 are disregarded.
band in the schedule that provides an all@nce instead of the theoretical reserve. (viii) Examples. The following exam-
cation rate greater than the minimum allo- (vi) Minimum allocation gateway-(A) ples illustrate the rules in this paragrapt
cation rate, there could be an employee iGeneral rule. A plan satisfies the mini- (b)(1):
that age band with an equivalent accruahum allocation gateway of this paragraph Example 1 () Plan M, a defined contribution
rate that is less than or equal to the equiyb)(1)(vi) if each NHCE has an allocationP!an without a minimum service requirement, pro-
. . vides an allocation formula under which allocations
alent accrual rate thaF would_ apply to am_ate that is at least one third of the alloca;, provided to all employees according to the fol-
employee whose age is the highest age fton rate of the HCE with the highest allo{owing schedule:
which the allocation rate equals the minieation rate.
mum allocation rate. (B) Deemed satisfaction A plan is
(v) Uniform target benefit allocations deemed to satisfy the minimum allocation
A plan has allocation rates that are baseghteway of this paragraph (b)(1)(vi) if

Completed Years of Service Allocation Rate Ratio of Allocation Rate for Band
to Allocation Rate for Immediately
Preceding Band

0-5 3.0% not applicable

6-10 4.5% 1.50

11-15 6.5% 1.44

16-20 8.5% 1.31

21-25 10.0% 1.18

26 or more 11.5% 1.15

(i) Plan M provides that allocation rates for all5 years long, so the increases occur at regular in- (ii) Plan M provides that allocation rates for all
employees are determined using a single schedulervals as described in paragraph (b)(1)(iv)(C) oémployees are determined using a single schedul
based solely on service, as described in paragrafiis section. Thus, the allocation rates under thigased solely on service, as described in paragrap
(b)(1)(iv)(A)(1) of this section. Therefore, if the al- plan’s schedule increase smoothly at regular intefb)(1)(iv)(A)(1) of this section. Therefore, if the al-
location rates under the schedule increase smoothrals as described in paragraph (b)(1)(iv)@)6f location rates under the schedule increase smoothl
at regular intervals as described in paragrapthis section. Accordingly, the plan has a graduat regular intervals as described in paragrapt
(b)(1)(iv)(A)(2) of this section, then the plan has aage or service schedule described in paragragh)(1)(iv)(A)(2) of this section, then the plan has a
gradual age or service schedule described in par@s)(1)(iv) of this section. gradual age or service schedule described in pare
graph (b)(2)(iv) of this section. (iv) Under paragraph (b)(1)(i) of this section,graph (b)(1)(iv) of this section.

(iii) The schedule of allocation rates under PlarPlan M satisfies the nondiscrimination in amount re- (iii) The bands (other than the highest band) in
M does not increase by more than 5 percentagpiirement of §1.401(a)(4)-1(b)(2) on the basis ofhe schedule are not all the same length, since th
points between adjacent bands and the ratio of theenefits if it satisfies paragraph (b)(1)(i)(A) of thisfirst band is 10 years long while other bands are ¢
allocation rate for any band to the allocation ratsection, regardless of whether it satisfies the minirears long. Thus, the schedule does not have regul:
for the immediately preceding band is never morenum allocation gateway of paragraph (b)(1)(vi) ofintervals as described in paragraph (b)(1)(iv)(C) of
than 2.0 and does not increase. Therefore, the dhis section. this section. However, under paragraph
location rates increase smoothly as described in Example 2 (i) The facts are the same asBr-  (b)(1)(iv)(D) of this section, the schedule of alloca-
paragraph (b)(1)(iv)(B) of this section. In addi-ample 1 except that the 4.5% allocation rate applietion rates does not fail to increase smoothly at regu
tion, the bands (other than the highest band) are ddIr all employees with 10 years of service or less. lar intervals merely because the minimum allocation



rate of 4.5% results in a first band that is longer than (iv) In this case, the schedule of allocation rateton rate can be included in the following hypotheti-
the other bands, if either of the conditions of parasatisfies the condition in paragraph (b)(1)(iv)@D)( cal schedule of allocation rates that increases
graph (b)(1)(iv)(D)1) or (2) of this section is satis- of this section because the allocation rates under tBenoothly at regular intervals and has a lowest allo-

fied. plan that are greater than the 4.5% minimum allocaation rate of at least 1% of plan year compensation:
Completed Years of Service Allocation Rate Ratio of Allocation Rate for Band
to Allocation Rate for Immediately
Preceding Band
0-5 2.5% not applicable
6-10 4.5% 1.80
11-15 6.5% 1.44
16-20 8.5% 1.31
21-25 10.0% 1.18
26 or more 11.5% 1.15

(v) Accordingly, the plan has a gradual age 081.401(a)(4)-1(b)(2) on the basis of benefits if it Example 3. (i) Plan N, a defined contribution
service schedule described in paragrapbatisfies paragraph (b)(1)(i)(A) of this section, replan, provides an allocation formula under which al-
(b)(1)(iv) of this section. Under paragraphgardless of whether it satisfies the minimum allofocations are provided to all employees according to
(b)(1)(i) of this section, Plan M satisfies thecation gateway of paragraph (b)(1)(vi) of thisthe following schedule:
nondiscrimination in amount requirement ofsection.

Age Allocation rate Ratio of Allocation Rate for Band
to Allocation Rate for Immediately
Preceding Band

under 25 3.0% not applicable

25-34 6.0% 2.00

35-44 9.0% 1.50

45-54 12.0% 1.33

55-64 16.0% 1.33

65 or older 21.0% 131

(i) Plan N provides that allocation rates for allthe immediately preceding band is never more thaschedule described in paragraph (b)(1)(iv) of this
employees are determined using a single schedu?ed and does not increase. Therefore, the allocatiection.
based solely on age, as described in paragrapétes increase smoothly as described in paragraph (iv) Under paragraph (b)(1)(i) of this section,
(b)(1)(iv)(A)(1) of this section. Therefore, if the al- (b)(1)(iv)(B) of this section. In addition, the bandsPlan N satisfies the nondiscrimination in amount re-
location rates under the schedule increase smootHlgther than the highest band and the first bandyuirement of §1.401(a)(4)-1(b)(2) on the basis of
at regular intervals as described in paragrapwhich is deemed to be the same length as the otheenefits if it satisfies paragraph (b)(1)(i)(A) of this
(b)(1)(iv)(A)(2) of this section, then the plan has aands because it ends prior to age 25) are all 5 yeaection, regardless of whether it satisfies the mini-
gradual age or service schedule described in parang, so the increases occur at regular intervals asum allocation gateway of paragraph (b)(1)(vi) of
graph (b)(1)(iv) of this section. described in paragraph (b)(1)(iv)(C) of this sectionthis section.

(iii) The schedule of allocation rates under PlarThus, the allocation rates under the plan’s schedule Example 4 (i) Plan O, a defined contribution
N does not increase by more than 5 percentagecrease smoothly at regular intervals as describgdan, provides an allocation formula under which al-
points between adjacent bands and the ratio of the paragraph (b)(1)(iv)(AR) of this section. Ac- locations are provided to all employees according to
allocation rate for any band to the allocation rate focordingly, the plan has a gradual age or servicine following schedule:

Age Allocation rate Ratio of Allocation Rate for Band
to Allocation Rate for Immediately
Preceding Band

under 40 3% not applicable
40-44 6% 2.00
45-49 9% 1.50
50-54 12% 1.33
55-59 16% 1.33
60-64 20% 1.25

65 or older 25% 1.25




(ii) Plan O provides that allocation rates for allprovided to a group of employees that satisfies se(within the meaning of parag raph
employees are determined using a single scheduien 410(b) without regard to the average beneﬁﬁb)(Z)(V)(B) of this section) or consists of
based solely on age, as described in paragraplkercentage test), or Plan O satisfies the minimum g|- . s
(b)(1)(IV)(A)(1) of this section. Therefore, if the al- location gateway of paragraph (b)(L)(vi) of this sej?road'y available separate plans (within
location rates under the schedule increase smoothipn for the plan year. the meaning of paragraph (b)(2)(v)(C) of
at regular intervals as described in paragraph Example 5 (i) Plan P is a profit-sharing plan this section), the DB/DC plan must satisfy
(b)(1)(iv)(A)(2) of this section, then the plan has amaintained by Employer A that covers all of Em-the minimum aggregate allocation gate-
gradual age or service schedule described in pamloyer A's employees, consisting of two HCEs, Xway of paragraph (b)(2)(v)(D) of this sec-

raph (b)(1)(iv) of this section. and Y, and 7 NHCEs. Employee X's compensation. .
’ (Fi)ii) (Tr)1(e )t(>a21ds (other than the highest band) ins $170,000 and Employee Y’s compensation igo_n for the plan year in OI_’der t_o be per-
the schedule are not all the same length, since t§450,000. The allocation for Employees X and Y idnitted to demonstrate satisfaction of the
first band is treated as 15 years long while othe$30,000 each, resulting in an allocation rate onondiscrimination in amount requirement
bands are 5 years long. Thus, the schedule does AGt65% for Employee X and 20% for Employee Yof §1.401(a)(4)-1(b)(2) on the basis of
have regular intervals as described in paragraplinder Plan P, each NHCE receives an allocation ¢§anefits.
b)(1)(iv)(C) of this section. However, under para-5% of compensation within the meaning of section . . . .
ér?a(p%( (l:))g(l))(iv)(D) of this section, the schedtfle o#15(c)(3), measured over a period of time permitted (B) Primarily defm_ed beneflt n (?har'
allocation rates does not fail to increase smoothly amnder the definition of plan year compensation. ~ acter. A DB/DC plan is primarily defined
regular intervals merely because the minimum allo- (i) Because the allocation rate for X is not cur-benefit in character if, for more than 50%
cation rate of 3% results in a first band that is longerently available to any NHCE, Plan P does not havgf the NHCES benefitting under the plan,
than the other bands, if either of the conditions dbroadly available allocation rates within the meantha normal accrual rate for the NHCE at-

aragraph (b)(1)(iv)(D)) or (2) of this section is ing of paragraph (b)(1)(iii) of this section. Further-_ . . .
Eatis?ied? BIAMOR or @ more, Plan P does not provide for age based-allocE\_r-IbUtable to_ benefits provided under de-

(iv) In this case, in order to define a hypothetication rates within the meaning of paragraph o)) ivfined benefit plans that are part of the
schedule that could include the allocation rates inr (v) of this section. Thus, under paragrapfDB/DC plan exceeds the equivalent ac-
the actual schedule of allocation rates, each of tH®)(1)(i) of this section, Plan P can satisfy thegcryal rate for the NHCE attributable to
bands below age 40 would have to be 5 years lompndiscrimination in amount requirement ofyntributions under defined contribution
or be treated as 5 years long). Accordingly, the hy81.401(a)(4)-1(b)(2) for the plan year on the basis
|(oothetical schedulﬁ would EIJ'n)ave to pro?/i)éle for ﬁf benefits only if Plan P satisfies the minimum aIIoplans that are part_Of the DB/DC plan.
band for employees under age 30, a band for emation gateway of paragraph (b)(1)(vi) of this sec- (C) Broadly available separate plans
ployees in the range 30-34 and a band for employetisn for the plan year. A DB/DC plan consists of broadly avail-
age 35-39. (iii) The highest allocation rate for any HCE ghle separate plans if the defined contri

(v) The ratio of the allocation rate for the age 40under Plan P is 20%. Accordingly, Plan P would satytion plan and the defined benefit plan
44 band to the next lower band is 2.0. Accordinglyisfy the minimum allocation gateway of paragrapr}hat are part of the DB/DC plan each
in order for the applicable allocations rates undefb)(1)(vi) of this section if all NHCEs have an allo- p ) P .
this hypothetical schedule to increase smoothly, theation rate of at least 6.67%, or if all NHCEs receivdVould satisfy the requirements of section
ratio of the allocation rate for each band in the hypaan allocation of at least 5% of compensation withidd 10(b) and the nondiscrimination in
thetical schedule below age 40 to the allocation ratee meaning of section 415(c)(3) (measured overamount requirement of §1.401(a)(4)-
for the immediately preceding band would have tperiod of time permitted under the definition of planl(b)(z) if each plan were tested separatel
be 2.0. Thus, the allocation rate for the hypotheticglear compensation). . . :
band applicable for employees under age 30 would (iv) Under Plan P, each NHCE receives an allocazilnd assuming that the average benefit p_G\
be .75%, the allocation rate for the hypotheticafion of 5% of compensation within the meaning oc€Ntage test of 81.410(b)-5 were satis
band for employees in the range 30-34 would bsection 415(c)(3) (measured over a period of iméied. For this purpose, all defined contri-
1.5% and the allocation rate for employees in thpermitted under the definition of plan year compenpytion plans that are part of the DB/DC
range 35-39 would be 3%. sation). Accordingly, Plan P satisfies the minimunb|an are treated as a single defined contri

(vi) Because the lowest allocation rate under angllocation gateway of paragraph (b)(1)(vi) of this_ . . .
possible hypothetical schedule is less than 1% @fection. bution plan and all defined benefit plans
plan year compensation, Plan O will be treated as (v) Under paragraph (b)(1)(i) of this section, Plarthat are part of the DB/DC plan are
satisfying the requirements of paragraphs satisfies the nondiscrimination in amount requiretreated as a single defined benefit plan. I
(b)(2)(iv)(B) and (C) of this section only if the ment of §1.401(a)(4)-1(b)(2) on the basis of benefitaddition, if permitted disparity is used for
schedule of allocation rates satisfies the steepneigs satisfies paragraph (b)(1)(i)(A) of this section. an employee for purposes of Satisfying

condition described in paragraph (O)(L)(VJE)6T =+ » the separate testing requirement of this
this section. In this case, the steepness conditonisp5r. 4. Section 1.401(a)(4)-9 is aragrzph (b)(z)(v)?c) :cllor Slane of One‘

not satisfied because the equivalent accrual rate for .
mended by adding paragraph (b)(2)( pe, it may not be used in satisfying the
Separate testing requirement for plans o

an employee age 39 is 2.81%, but there is no hypgl- s .
thetical employee in the band for ages 40-44 with a@Nd revising paragraph (c)(3)(ii) to rea
equal or lower equivalent accrual rate (since thas follows: the other type for the employee.

lowest equivalent accrual rate for hypothetical em-

ployees within this band is 3.74% at age 44). §1.401(a)(4)-9 Plan aggregation and (D) Minimum aggregate allocation
(vii) Since the schedule of allocation rates “”defestructuring. gateway—(1) General rule A DB/DC

the plan does not increase smoothly at regular inter- plan satisfies the minimum aggregate al-

vals, Plan O’s schedule of allocation rates is not 2 x x x * location gateway if each NHCE has an

gradual age or service schedule. Further, Plan O . . .

does not provide uniform target benefit allocations. () aggregate n_ormal allocation rate that is a

Therefore, under paragraph (b)(1)(i) of this section, (2) * ** least one third of the aggregate normal al

Plan O cannot satisfy the nondiscrimination in  (v) Eligibility for testing on a benefits location rate of the HCE with the highest
amount requirement of 81.401(a)(4)-1(b)(2) for thyasjs(A) General rule For plan years such rate (HCE rate), or, if less, 5% of the
plan year on the basis of benefits unless either Plgg, oinning on or after January 1, 2002, urNHCE'’s compensation, provided that the
O provides for broadly available allocation rates fo(j . o

the plan year as described in paragraph (b)(1)(iii) JESS: fo_r the plan year, a DB/DC plan i$HHCE rz_ite does not exceed 25% of com
this section i(e., the allocation rate at each age iprimarily defined benefit in characterpensation. If the HCE rate exceeds 25%



of compensation, then the aggregate nolecation rates under the defined benefit10(b) standing alone, Plans M and N are aggre-
mal allocation rate for each NHCE musplan for all NHCEs benefitting under thatigtle(i)f(‘ir) purposes of satisfying sections 410(b) and
be at le_aSt 5% increased by one pgrce_:rman. L (i) Because none of the NHCES participate in the
age point for each 5-percentage-point in- (E) Determination of rates For pur- gefined benefit plan, the aggregated DB/DC plan is
crement (or portion thereof) by which theposes of this paragraph (b)(2)(v), the noirot primarily defined benefit in character within the

HCE rate exceeds 25%:.¢, the NHCE mal accrual rate and the equivalent nomeaning of paragraph (b)(2)(v)(B) of this section

minimum is 6% for an HCE rate that exmal allocation rate attributable to defined®" does it consist of broadly available separate

. . lans within the meaning of paragraph (b)(2)(v)(C)
0, 0, 0,
ceeds 25% but not 30%, and 7% for abenefit plans, the equivalent accrual rat this section. Accordingly, the aggregated Plan M

HCE rate that exceeds 30% but not 35%itributable to defined contribution plansand plan N must satisfy the minimum aggregate al-
(2) Deemed satisfaction A plan is and the aggregate normal allocation ratecation gateway of paragraph (b)(2)(v)(D) of this
deemed to satisfy the minimum aggregatgre determined under paragraph (b)(z)(i?ect_ion in order to t_)e p_errnittgd to demonstrate s_atiS-
allocation gateway of this paragraplof this section, but without taking into ac-faction of the nondiscrimination in amount require-

(b)(2)(v)(D) if the aggregate normal alloca-count the imputation of permitted dispar;}:snt of 81.401(2)(4)-1(b)(2) on the basis of bene-

tion rate for each NHCE is at Iea_St 7 1/2%y under §1.401(a)(4)-7, except as other- Example 2 (i) Employer B maintains Plan O, a
of the NHCE’s compensation within thewise permitted under paragraphiefined benefit plan, and Plan P, a defined contribu-
meaning of section 415(c)(3), measuregh)(2)(v)(C) of this section. tion plan. All of the six employees of Employer B

over a period of time permitted under the (F) Examples The following examples z:zncg/e;deﬂsg/:g;hh:\?: fui?]% rlr:’r:altl]ol:’r.nallﬁ;?fl
definition of plan year compensation. illustrate the application of this paragraph,a| rate of 1% of compensation. Under Plan P

(3) Averaging of equivalent allocation (b)(2)(v): Employees A and B, who are HCEs, receive an allo-
rates for NHCEs For purposes of this Example 1 (i) Employer A maintains Plan M, a cation rate of 15%, and participants C, D, E and F,
paragraph (b)(2)(v)(D), a plan is permitdefined benefit plan, and Plan N, a defined contribuvho are NHCEs, receive an allocation rate of 3%.
ted to treat each NHCE who benefit%cl’” D':/Elir(\-tA”1$CES of :Emtpl;)yt?rtA are ctovered gyt;fmployer B aggregates Plans O and P for purposes

. . . rlan M (ata 1% accrual rate), but are not covere satisfying sections 410(b) and 401(a)(4). The
under t.he defined benefit pl_an as havingjan . Al NHCEs of Employer A are covered b)/equivale{lt Ezlormal aIIocati(or)l and norrgne)ll( ;ccrual
an equivalent normal allocation rate equadian N (at a 3% allocation rate), but are not coveregtes under Plans O and P are as follows:

to the average of the equivalent normal aby Plan M. Because Plan M does not satisfy section

Employee Equivalent Normal Allocation Rates Equivalent Normal Accrual Rates for the
for the 1% Accrual under Plan O 15%/3% Allocations under Plan P
(defined benefit plan) (defined contribution plan)

HCE A (age 55) 3.93% 3.82%

HCE B (age 50) 2.61% 5.74%

C (age 60) 5.91% 51%

D (age 45) 1.74% 1.73%

E (age 35) T7% 3.90%

F (age 25) 34% 8.82%

(i) Although all of the NHCESs benefit under Planbasis of benefits only if the aggregated plans satis®.19% (the sum of 5.91%, 1.74%, .77%, and .34%,
O (the defined benefit plan), the aggregated DB/D@&e minimum aggregate allocation gateway of paradivided by 4). Accordingly, Employer B is permit-
plan is not primarily defined benefit in character begraph (b)(2)(v)(D) of this section. ted to treat all of the NHCESs as having an equivalent
cause the normal accrual rate attributable to defined (iii) Employee A has an aggregate normal allocaallocation rate attributable to Plan O equal to 2.19%.
benefit plans (which is 1% for each of the NHCEs}ion rate of 18.93% under the aggregated planthus, all of the NHCEs can be treated as having an
is greater than the equivalent accrual rate under d¢3.93% from Plan O plus 15% from Plan P), whictaggregate normal allocation rate of 5.19% for this
fined contribution plans only for Employee C. Inis the highest aggregate normal allocation rate fquurpose (3% from the defined contribution plan and
addition, because the 15% allocation rate is avaikny HCE under the plans. Employee F has an aggr2-19% from the defined benefit plan) and the aggre-
able only to HCEs, the defined contribution plargate normal allocation rate of 3.34% under the aggated DB/DC plan satisfies the minimum aggregate
cannot satisfy the requirements of §1.401(a)(4)-gregated plans (.34% from Plan O plus 3% fronallocation gateway of paragraph (b)(2)(v)(D) of this
and does not have broadly available allocation raté®an P) which is less than the 5% aggregate normagction.
within the meaning of §1.401(a)(4)-8(b)(1)(iii). allocation rate that Employee F would be required t& * * * *
Further, the defined contribution plan does not sakave to satisfy the minimum aggregate allocation (c) ***
isfy the minimum allocation gateway of gateway of paragraph (b)(2)(v)(D) of this section. Q) ***
§1.401(a)(4)-8(b)(1)(vi) (3% is less than 1/3 of the (iv) However, for purposes of satisfying the min- () . .
15% HCE rate). Therefore, the defined contributionmum aggregate allocation gateway of paragraph (il) Restructuring not available for cer-
plan within the DB/DC plan cannot separately sat¢b)(2)(v)(D) of this section, Employer B is permittedtain testing purposesThe safe harbor in
isfy §1.401(_a)(4)—1(b)(2) and doe; not constitut9 & treat each NHCE who benefits under Plan O (th§1.401(a)(4)—2(b)(3) for plans with uni-
T ey oy e ey deined benert ) s Taung o ecvaert sloeorm points allocation formulas s ot

. -tion rate equal to the average of the equivalent allg- _. . :

ingly, the aggregated plans are permitted to demogation rateqs under Plan O fgr all NHCgs benefittingi"‘v"’_“I"’,1b|e n testlng (qnd thus cannot be
strate satisfaction of the nondiscrimination inunder that plan. The average of the equivalent anatisfied by) contributions under a com-
amounts requirement of §1.401(a)(4)-1(b)(2) on theation rates for all of the NHCEs under Plan O ionent plan. Similarly, component plans



cannot be used for purposes of determirgl.401(a)(4)-12 Definitions.
ing whether a plan provides broadly avail-
able allocation rates (as defined in )
§1401(6\)(4)—8(b)(1)(|l|)), determining _Standard mort_allty table* * * The ap—
whether a plan has a gradual age or Sé}l_lcable mor_Fallty table under section
vice schedule (as defined in §1.40£17(€)3)(A)i)(I) is also a standard mor-
(a)(4)-8(b)(1)(iv)), determining Whetherial'ty*téble'

a plan has allocation rates that are based

* *x k% %

on a uniform target benefit allocation (as Robert E. Wenzel,
defined in §1.401(a)(4)-8(b)(1)(v)), or Deputy Commissioner
determining whether a plan is primarily of Internal Revenue.

defined benefit in character or consists of
broadly available separate plans (as dépproved June 21, 2001.
fined in paragraphs (b)(2)(v)(B) and (C)
of this section). In addition, the minimum
allocation gateway of 81.401(a)
(4)-8(b)(1)(vi) and the minimum aggre-
gate allocation gateway of paragrapliied by the Office of the Federal Register on June
(b)(2)(v)(D) of this section cannot be sat28, 2001, 8:45 a.m., and published in the issue of the
isfied on the basis of component p|an5f_ederal Register for June 29, 2001, 66 F.R. 34545)
See 881.401(k)-1(b)(3)(iii) and
1.401(m)-21(b)(3)(iii) for rules regarding
the inapplicability of restructuring to sec-
tion 401(k) plans and section 401(m)
plans.
* k k k%

Par. 5. Section 1.401(a)(4)-12 is
amended by adding a sentence to the end
of the definition ofStandard mortality
tableto read as follows:

Mark Weinberger,
Assistant Secretary
of the Treasury.



