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AGENCY: Internal Revenue Service
(IRS), Treasury.

ACTION: Amendments to Statement of
Procedural Rules.

SUMMARY: This document amends the
Statement of Procedural Rules to reflect
changes effected by the Electronic Free-
dom of Information Act Amendments of
1996, to update organizational titles and ad-
dresses, and to make certain changes in the
IRS's procedures for processing Freedom
of Information Act requests. The rules af-
fect persons requesting records from the
IRS.

DATES: Effective Date: November 18,
2002.

FOR FURTHER INFORMATION
CONTACT: Michadl B. Frosch, (202) 622—
4590 (not a toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document contains final rules
amending the Statement of Procedurd Rules
(SPR) (26 CFR 601.701 and 26 CFR
601.702), issued under the authority con-
tained in 5 U.S.C. 301 and 552. The SPR
is being updated to reflect changes ef-
fected by the Electronic Freedom of Infor-
mation Act Amendments of 1996 (EFOIA),
Public Law 104-231, 110 Stat. 2422. Other
amendments conform to procedures st forth
in the Department of the Treasury’s regu-
lations on disclosure of records under the
FOIA. 65 FR 40503 (June 30, 2000). Other
amendments reflect procedures hereto-
fore only available to the public in the In-
terna Revenue Manual, which is maintained
in the IRS Freedom of Information Read-
ing Room. The SPR is aso updated to re-
flect changes in title or nomenclature and
to reflect changes of addresses to be con-
tacted for Freedom of Information requests

in light of the IRS reorganization man-
dated by section 1001 of the Internal Rev-
enue Service Restructuring and Reform Act
of 1998 (RRA).

Discussion of Amendments in Section
601.701

Section 601.701 is removed and re-
served. Section 601.701 was simply a re-
statement of the statute as interpreted by the
courts and does not need to be repeated in
regulations.

Discussion of Amendments in Part
601.702

The amendments are described in the or-
der of the sections of the SPR being
amended.

Paragraph (a)(1) is amended to reflect
changes in nomenclature.

Paragraph (8)(2) is amended to reflect
changes in nomenclature.

Paragraph (b)(1) is amended to incor-
porate changes required by the Electronic
Freedom of Information Act Amendments
of 1996 (EFOIA). Specifically, this provi-
sion implements the new statutory require-
ment that any records that an agency
processes and discloses in response to a
FOIA request that the agency determines to
have become or are likely to become the
subject of subsequent requests for substan-
tially the same records be placed in pub-
lic reading rooms so that they are readily
available to potential FOIA requesters. This
provision also implements the statutory
mandate to enhance the availability of read-
ing room records by requiring: (1) that read-
ing room records created on or after
November 1, 1996, be available to the pub-
lic by electronic means, e.g., the Internet,
by November 1, 1997; and (2) an index of
reading room records shall be made avail-
able on the Internet by December 31, 1999.

Paragraph (b)(2) is amended to imple-
ment the EFOIA requirement that the ex-
tent of any deletion of information be
indicated on the portion of the record which
is made available or published, and where
technically feasible, that the deletion be in-
dicated at the place in the record where
made.

Paragraph (b)(3) is amended to reflect
a change in the room location of the Free-
dom of Information Reading Room at the
Nationa Office. As a consequence of RRA,

the IRS no longer has regional offices, and,
therefore, the regional reading rooms have
been eliminated. Paragraph (b)(3)(iii) is re-
vised to clarify that fees shall not be charged
for copying materials in the Freedom of In-
formation Reading Room. Paragraph
(b)(3)(iv), pertaining to mailing reading
room material to other IRS office loca-
tions for personal inspection or directly to
the requester, is removed. Neither the FOIA
nor Department of the Treasury regula-
tions or policy requires the IRS to pro-
vide this assistance to persons unable or
unwilling to use the Freedom of Informa-
tion Reading Room. The IRS determined
that the administrative cost of providing
such assistance outweighed the marginal
public benefit, especially since all required
records are on the Internet.

Paragraph (c)(1) is amended to clarify
IRS practice regarding the processing of
valid FOIA requests within the statutory
time period. It explicitly provides that in-
valid requests are not subject to the time
constraints provided in paragraphs (c)(9)
through (11). Newly designated paragraph
(©)(2)(ii) reflects IRS practice that requests
for the continuing production of records cre-
ated after the date of receipt of the re-
quest shall not be honored.

Paragraph (c)(2), a new provision, cov-
ers electronic format records. It imple-
ments the EFOIA requirement that the
agency provide a requested record in any
form or format requested if the record is
readily reproducible by the agency in that
form or format. Furthermore, it directs the
IRS to make reasonable efforts to search for
records in electronic form or format.

Paragraph (c)(3), an amendment of
former paragraph (c)(2) relating to requests
for records not in control of the IRS, con-
tains only minor revisions of word usage
and cross references.

Paragraph (c)(4), an amendment of
former paragraph (c)(3), concerning the
form of arequest, is revised to clarify the
procedures for making requests when the
requesters are uncertain as to which of-
fice they should submit their requests; and
to clarify IRS practice when requesters have
an outstanding FOIA fee balance when sub-
sequent requests are received.

Paragraph (c)(5), an amendment of
former paragraph (c)(4), dealing with rea-
sonable description of records and iden-



tity and legal entitlement of the requester,
is clarified to conform to section
6103(e)(1)(D) and the Conference and Prac-
tice requirements of 26 CFR 601.503 as to
who may make arequest on behalf of a cor-
poration; to require the submission of the
taxpayer identification number where the re-
quest seeks tax information to ensure the
requester’s legal entitlement to statutorily
protected records; and to conform to case
law which permits the submission of a
sworn statement, under penalty of per-
jury, in lieu of a notarized statement, as to
proof of identity.

Paragraph (c)(6), a new provision, imple-
ments the EFOIA requirement that agen-
cies provide for expedited processing in
cases where a requester demonstrates a
compelling need. The provision defines
compelling need; establishes the proce-
dures for requesting expedited process-
ing; sets aten day time limit for determining
whether a request for expedited process-
ing will be granted; and sets aten day time
limit for deciding appeals of initial deter-
minations to deny expedited processing.

Paragraph (c)(7), a revision of para-
graph (c)(5) concerning the date of re-
ceipt of arequest, is amended to eiminate
the requirement that the disclosure office
issue a separate letter advising of the statu-
tory period for response, where the find de-
termination letter will be sent before the
expiration of the statutory period or where
avoluntary or statutory extension of time
letter is sent.

Paragraph (c)(8), a revision of para-
graph (c)(6), is amended: (1) to eliminate
language that the IRS is not required to
tabulate or compile information for the pur-
pose of creating a record (deemed confus-
ing in light of EFOIA); and (2) to clarify
that, as a general rule, only records in the
possession and control of the IRS on the
date of receipt of the FOIA request shal be
considered in determining records respon-
sive to the request.

Paragraph (c)(9), an amendment of para-
graph (c)(7), is revised to reflect nomen-
clature changes; to clarify IRS official’s
discretion not to issue a statement of fees
before issuance of the determination let-
ter, but rather to disclose the records si-
multaneous with the issuance of the
determination letter under this provision; to

clarify that fees will be incurred for the pho-
tocopying of records being made avail-
able for ingpection; and to establish that IRS
denia letters should identify the date the
request was received in the appropriate dis-
closure office and the number of pages at
issue.

Paragraph (c)(10), an amendment of
paragraph (c)(8) concerning administra-
tive appedls, is amended to clarify that ad-
ministrative appeals may be submitted from
denias of fee waiver or reduction requests,
as well as adverse fee category determina-
tions, in addition to denials of records, and
to reflect changes in nomenclature.

Paragraph (c)(11), an amendment of
paragraph (c)(9) relating to the unusual cir-
cumstances where extensions of time may
be granted and the aggregation of requests,
is amended to provide that consultations
with business submitters regarding requests
for disclosure of their information in
records, in conformance with new para-
graph (g), is one type of unusual circum-
stance; and to clarify that searches in
Federa Records Centers or other storage lo-
cations for IRS records stored in such fa-
cilities is another. New paragraph (c)(11)(ii)
is added to permit aggregation of requests,
as authorized in EFOIA.

Paragraph (c)(12), an amendment of
paragraph (c)(10) on failure to comply, is
amended in light of EFOIA to define the
exceptional circumstances under which a
court may retain jurisdiction and allow the
IRS additional time to complete its pro-
cessing of a FOIA request.

Paragraph (c)(13), an amendment of
paragraph (c)(11) relating to judicial re-
view, is revised to clarify that judicia re-
view may be sought from actual or
constructive denials of fee waiver or re-
duction requests, as well as adverse fee cat-
egory determinations, in addition to denials
of records; and to change the office to
which service of process on the IRS is to
be made, from General Legal Services
(GLS) to the Associate Chief Counsel (Pro-
cedure and Administration) (PA).

Paragraph (c)(14), an amendment of
paragraph (c)(12), contains no revisions.
Former paragraph (c)(13) is removed.

Paragraph (d) is amended to clarify that,
for those types of records described in para-
graphs (d)(1) through (8), requests denomi-

nated as Freedom of Information Act re-
quests shall be diverted to other proce-
dures provided for by the Internal Revenue
Code for their appropriate handling and fee
schedules, which procedures are gener-
aly as, or more expeditious than, han-
dling through FOIA.

Paragraph (d)(1) is amended to reflect
that fees to be charged for requests for pho-
tocopies of tax returns and certain tran-
scripts, made on IRS Form 4506, Request
for Copy or Transcript of Tax Form, will
be reasonable fees as determined by the
Commissioner from time to time.

Paragraph (d)(2) is amended to reflect
a change in citation form.

Paragraph (d)(3) is amended to reflect
changes in the manner in which members
of the public may obtain access to infor-
mation relating to certain tax exempt or-
ganizations and certain trusts, consistent
with section 6104.

Paragraph (d)(4) is amended to reflect
changes in the manner in which members
of the public may obtain access to appli-
cations of certain organizations for tax ex-
emption, consistent with section 6104.

Paragraph (d)(5) is amended to reflect
changes in which members of the public
may obtain access to information relating
to certain deferred compensation plans and
accounts, consistent with section 6104.

Paragraph (d)(7) is amended to clarify
that comments received in response to so-
licitations for public comments, prepubli-
cation comments, as well as comments
received in response to notices of pro-
posed rulemaking, are available for inspec-
tion upon written request as set forth in the
regulations; and to reflect changes in no-
menclature and mailing address.

Paragraph (d)(8) is amended to reflect
that Form 7249, Offer Acceptance Report,
is the form which records accepted offers-
in-compromise.

Paragraph (f)(1) is amended to reflect
changes in nomenclature.

Paragraph (f)(2) is amended to remove
redundant information and to clarify that ad-
minigtrative gppeals shall be received within
thirty-five (35) days of the date of the ini-
tial denial letter.



Paragraph (f)(3) is amended to clarify
that news media entities include comput-
erized news sarvices; to clarify that the cat-
egory of educational institution requester
does not include individuals wanting records
for use in meeting individual academic re-
search requirements; to confirm that the IRS
shall determine the category of a requester
based upon areview of the requester’s sub-
mission and the IRS' own records; and to
conform to Treasury regulations which per-
mit only duplication fees to be charged to
individual requesters seeking records about
themselves maintained in agency systems
of records.

Paragraph (f)(4) is reorganized and
amended to reflect changes in nomencla-
ture.

Paragraph (f)(5) is amended to clarify
that fees for searches for non-computerized
records are charged at the salary rate (ba
sic pay plus 16 percent) of the employee
making the search; to clarify that searches
for computerized records are charged based
upon the actud direct cost of the search, in-
cluding computer search time, runs, and the
operator’s salary; to clarify that services or
material requested under, but not required
by, the Freedom of Information Act may be
chargeable to the requester at the actual di-
rect cost in the discretion of the appropri-
ae agency officid; to reflect that the actual
costs of duplicating videotapes and audio-
tapes will be borne by the requester; to con-
form the fees chargeable for certain
information relating to exempt organiza-
tions and deferred compensation plans to
the fees charged for materia requested un-
der the Freedom of Information Act; to con-
form to case law that does not require
agency officiadsto create new records where
the condition of the existing record respon-
sive to the request does not enable leg-
ible copies to be duplicated.

Paragraph (f)(6) is amended to reflect
changes in nomenclature.

Paragraph (f)(7) is amended to reflect
changes in citation form.

Paragraph (f)(9) is amended to clarify
that, in the event previous fees have not
been paid in atimely fashion, or where es-
timated fees exceed $250, no processing of
subsequently received requests will occur
until such time as the requester remits all
past due fees, as well as the fees estimated
to be due as aresult of the new request; and
to clarify that the IRS reserves the right to
require payment of fees after a request is

processed and before any records are re-
leased to a requester.

Paragraph (f)(10) is amended to reflect
changes in nomenclature.

Paragraph (g) has been amended to con-
tain the revised business information pro-
cedures which were previously detailed in
paragraph (h).

Paragraph (h) is amended to contain the
revised list of responsible officias and their
addresses previously contained in para-

graph ().
Special Analyses

It has been determined that these rules
are not major rules as defined in Execu-
tive Order 12291. Therefore, a Regula-
tory Impact Analysisis not required. It aso
has been determined that the Regulatory
Flexibility Act (5 U.S.C. chapter 6) does not
apply to these rules and therefore a Regu-
latory Flexibility Analysisis not required.
The IRS has not published a notice of pro-
posed rulemaking on these revisions, as al-
lowed by 5 U.S.C. 553 when the agency
determines, for good cause, that it is un-
necessary to publish a proposed rule and ob-
tain comments from interested persons. The
IRS has determined that publication of a
proposed rule is unnecessary inasmuch as
these revisions (1) generally involve revi-
sions consistent with the Department of the
Treasury’s Title 31 revised FOIA regula-
tions (65 FR 40503 (June 30, 2000)); (2)
involve only nomenclature and address
changes; (3) merely represent the publica-
tion of existing procedures aready in place
as st forth in the Internal Revenue Manud;
or (4) merely reflect procedures accepted
or required by the courts.

Drafting Information

The principal author of these rules is
Michael B. Frosch of the Office of the As-
sociate Chief Counsel (Procedure & Ad-
ministration), Disclosure & Privacy Law
Division

* % * % %

Amendments to the Statement of Pro-
cedural Rules

Accordingly, 26 CFR Part 601 is
amended as follows:

PART 601—STATEMENT OF
PROCEDURAL RULES

Paragraph 1. The authority citation for

Part 601 continues to read as follows:

Authority: 5 U.S.C. 301 and 552.

Par. 2. Section 601.701 is removed and
reserved.

Par. 3. Section 601.702 is revised to read
as follows:

§601.702 Publication, public inspection,
and specific requests for records.

(a) Publication in the Federal Register—
(1) Requirement. (i) Subject to the appli-
cation of the exemptions and exclusions
described in the Freedom of Information
Act, 5 U.S.C. 552(b) and (c), and subject
to the limitations provided in paragraph
(8)(2) of this section, the IRS is required
under 5 U.S.C. 552(a)(1), to state sepa-
rately and publish currently in the Fed-
eral Register for the guidance of the public
the following information—

(A) Descriptions of its central and field
organization and the established places at
which, the persons from whom, and the
methods whereby, the public may obtain in-
formation, make submittals or requests, or
obtain decisions, from the IRS;

(B) Statement of the general course and
method by which its functions are chan-
neled and determined, including the na-
ture and requirements of all formal and
informal procedures which are available;

(C) Rules of procedure, descriptions of
forms available or the places at which forms
may be obtained, and instructions as to the
scope and contents of all papers, reports,
or examinations;

(D) Substantive rules of general appli-
cability adopted as authorized by law, and
statements of general policy or interpreta-
tions of general applicability formulated and
adopted by the IRS; and

(E) Each amendment, revision, or re-
peal of matters referred to in paragraphs
@) (i)(A) through (D) of this section.

(ii) Pursuant to the foregoing require-
ments, the Commissioner publishesin the
Federal Register from time to time a state-
ment, which is not codified in this chap-
ter, on the organization and functions of the
IRS, and such amendments as are needed
to keep the statement on a current basis. In
addition, there are published in the Fed-
eral Register the rules set forth in this Part
601 (Statement of Procedural Rules), such
as those in paragraph E of this section, re-
lating to conference and practice require-
ments of the IRS; the regulations in Part
301 of this chapter (Procedure and Admin-
istration Regulations); and the various sub-



stantive regulations under the Internal
Revenue Code of 1986, such as the regu-
lations in Part 1 of this chapter (Income Tax
Regulations), in Part 20 of this chapter (Es-
tate Tax Regulations) and, in Part 31 of this
chapter (Employment Tax Regulations).

(2) Limitations. (i) Incorporation by ref-
erence in the Federal Register. Matter
which is reasonably available to the class
of persons affected thereby, whether in a
private or public publication, shall be
deemed published in the Federal Regis-
ter for purposes of paragraph (a)(1) of this
section when it is incorporated by refer-
ence therein with the approval of the Di-
rector of the Office of the Federal Regidter.
The matter which is incorporated by ref-
erence must be set forth in the private or
public publication substantialy in its en-
tirety and not merely summarized or printed
as a synopsis. Mdtter, the location and scope
of which are familiar to only a few per-
sons having a special working knowledge
of the activities of the IRS, may not be in-
corporated in the Federal Register by ref-
erence. Matter may be incorporated by
reference in the Federal Register only pur-
suant to the provisons of 5 U.S.C. 552(g)(1)
and 1 CFR Part 20.

(it) Effect of failure to publish. Except
to the extent that a person has actual and
timely notice of the terms of any matter re-
ferred to in paragraph (a)(1) of this sec-
tion which is required to be published in the
Federal Register, such person is not re-
quired in any manner to resort to, or be ad-
versely affected by, such matter if it is not
so published or is not incorporated by ref-
erence therein pursuant to paragraph (8)(2)(i)
of this section. Thus, for example, any such
matter which imposes an obligation and
which is not so published or incorporated
by reference shall not adversely change or
affect a person’s rights.

(b) Public inspection and copying—
(1) In general. (i) Subject to the applica-
tion of the exemptions described in 5 U.S.C.
552(b) and the exclusions described in 5
U.S.C. 552(c), the IRS is required under 5
U.S.C. 552(a)(2) to make available for pub-
lic inspection and copying or, in the ater-
native, to promptly publish and offer for
sale the following information:

(A) Fina opinions, including concur-
ring and dissenting opinions, and orders, if
such opinions and orders are made in the
adjudication of cases;

(B) Those statements of policy and in-
terpretations which have been adopted by
the IRS but are not published in the Fed-
eral Register;

(C) Its administrative staff manuals and
ingtructions to staff that affect a member of
the public; and

(D) Copies of al records, regardless of
form or format, which have been released
to any person under 5 U.S.C. 552(a)(3) and
which, because of the nature of their sub-
ject matter, the IRS determines have be-
come or are likely to become the subject
of subsequent requests for substantially the
same records. The determination that
records have become or may become the
subject of subsequent requests shall be
based on the following criteria:

(1) The subject matter is clearly of in-
terest to the public at large or to specia in-
terest groups from which more than one
request is expected to be received; or

(2) When more than four requests for
substantially the same records have al-
ready been received.

(i) The IRSis aso required by 5 U.S.C.
552(a)(2) to maintain and make available
for public inspection and copying current
indexes identifying any matter described in
paragraphs (b)(1)(i)(A) through (C) of this
section which is issued, adopted, or pro-
mulgated after July 4, 1967, and which is
required to be made available for public in-
spection or published. In addition, the IRS
shall also promptly publish, quarterly or
more frequently, and distribute (by sale or
otherwise) copies of each index or supple-
ments thereto unless it determines by or-
der published in the Federal Register that
the publication would be unnecessary and
impracticable, in which case the IRS shall
nonethel ess provide copies of such indexes
on request at a cost not to exceed the di-
rect cost of duplication. No matter de-
scribed in paragraphs (b)(1)(i)(A) through
(C) of this section which is required by this
section to be made available for public in-
spection or published may be relied upon,
used, or cited as precedent by the IRS
against a party other than an agency un-
less such party has actual and timely no-
tice of the terms of such matter or unless
the matter has been indexed and either made
available for ingpection or published, as pro-
vided by this paragraph (b). This para-
graph (b) applies only to matters which
have precedential significance. It does not
apply, for example, to any ruling or advi-

sory interpretation issued to a taxpayer or
to a particular transaction or set of facts
which applies only to that transaction or set
of facts. Rulings, determination letters, tech-
nical advice memorandums, and Chief
Counsel advice are open to public inspec-
tion and copying pursuant to 26 U.S.C.
6110. This paragraph (b) does not apply to
matters which have been made available
pursuant to paragraph (&) of this section.

(iii) For records required to be made
available for public inspection and copy-
ing pursuant to 5 U.S.C. 552(a)(2) and para
graphs (b)(1)(i)(A) through (D) of this
section, which are created on or after No-
vember 1, 1996, the IRS shall make such
records available on the Internet within one
year after such records are created.

(iv) The IRS shall make the index re-
ferred to in paragraph (b)(2)(ii) of this sec-
tion available on the Internet.

(2) Deletion of identifying details. To
prevent a clearly unwarranted invasion of
personal privacy, the IRS shal, in accor-
dance with 5 U.S.C. 552(a)(2), delete iden-
tifying details contained in any matter
described in paragraphs (b)(2)(i)(A) through
(D) of this section before making such mat-
ter available for inspection or publica-
tion. Such matters shall also be subject to
any applicable exemption set forth in 5
U.S.C. 552(b). In every case where iden-
tifying details or other matters are so de-
leted, the justification for the deletion shall
be explained in writing. The extent of such
deletion shall be indicated on the portion
of the record which is made available or
published, unless including that indica-
tion would harm an interest protected by the
exemption in 5 U.S.C. 552(b) under which
the deletion is made. If technically fea-
sible, the extent of the deletion shall be in-
dicated at the place in the record where the
deletion was made.

(3) Freedom of Information Reading
Room—(i) In general. The Headquarters
Disclosure Office of the IRS shall pro-
vide a reading room where the matters de-
scribed in paragraphs (b)(1)(i)(A) through
(D) of this section which are required to be
made available for public inspection, and
the current indexes to such matters, shall
be made available to the public for inspec-
tion and copying. The Freedom of Infor-
mation Reading Room shall contain other
matters determined to be helpful for the
guidance of the public, including a com-
plete set of rules and regulations (except



those pertaining to alcohol, tobacco, fire-
arms, and explosives) contained in this title,
any Internal Revenue matters which may
be incorporated by reference in the Fed-
eral Register (but not a copy of the Fed-
eral Register so doing) pursuant to
paragraph (a)(2)(i) of this section, a set of
Cumulative Bulletins, and copies of vari-
ous IRS publications. The public shall not
be allowed to remove any record from the
Freedom of Information Reading Room.

(ii) Location of Freedom of Informa-
tion Reading Room. The location of the
Headquarters Disclosure Office Freedom of
Information Reading Room is: IRS, 1111
Constitution Avenue, N.W., Room 1621,
Washington, D.C.

(iii) Copying facilities. The Headquar-
ters Disclosure Office shall provide facili-
ties whereby a person may obtain copies of
material located on the shelves of the Free-
dom of Information Reading Room.

(c) Specific requests for other records
—(1) In general. (i) Subject to the appli-
cation of the exemptions described in 5
U.S.C. 552(b) and the exclusions described
in 5 U.S.C. 552(c), the IRS shall, in con-
formance with 5 U.S.C. 552(a)(3), make
reasonably described records available to a
person making a request for such records
which conforms in every respect with the
rules and procedures set forth in this sec-
tion. Any request or any appea from the
initial denia of arequest that does not com-
ply with the requirements set forth in this
section shall not be considered subject to
the time constraints of paragraphs (c)(9),
(20), and (11) of this section, unless and un-
til the request or apped is amended to com-
ply. The IRS shall promptly advise the
requester in what respect the request or ap-
peal is deficient so that it may be resub-
mitted or amended for consideration in
accordance with this section. If a requester
does not resubmit a perfected request or ap-
peal within 35 days from the date of a com-
munication from the IRS, the request or
appeal file shall be closed. When the re-
submitted request or appeal conforms with
the requirements of this section, the time
constraints of paragraphs (c)(9), (10), and
(12) of this section shall begin.

(i) Requests for the continuing produc-
tion of records created or for records cre-
ated after the date of receipt of the request
shall not be honored.

(iii) Specific requests under paragraph
(8)(3) for material described in paragraph

(@(2)(A) through (C) and which isin the
Freedom of Information Reading Room
shall not be honored.

(2) Electronic format records. (i) The
IRS shall provide the responsive record or
records in the form or format requested if
the record or records are readily reproduc-
ible by the IRS in that form or format. The
IRS shall make reasonable efforts to main-
tain its records in forms or formats that are
reproducible for the purpose of disclo-
sure. For purposes of this paragraph, the
term readily reproducible means, with re-
spect to electronic format, a record or
records that can be downloaded or trans-
ferred intact to a floppy disk, computer disk
(CD), tape, or other electronic medium us-
ing equipment currently in use by the of-
fice or offices processing the request. Even
though some records may initialy be readily
reproducible, the need to segregate ex-
empt from nonexempt records may cause
the releasable material to be not readily re-
producible.

(ii) In responding to a request for
records, the IRS shall make reasonable ef-
forts to search for the records in electronic
form or format, except where such efforts
would significantly interfere with the op-
eration of the agency’s automated infor-
mation system(s). For purposes of this
paragraph (c), the term search meansto lo-
cate, manually or by automated means,
agency records for the purpose of identi-
fying those records which are responsive to
a request.

(iii) Searches for records maintained in
electronic form or format may require the
application of codes, queries, or other mi-
nor forms of programming to retrieve the
requested records.

(3) Requests for records not in control
of the IRS. (i) Where the request is for a
record which is determined to be in the pos-
session or under the control of a constitu-
ent unit of the Department of the Treasury
other than the IRS, the request for such
record shall immediately be transferred to
the appropriate constituent unit and the re-
quester notified to that effect. Such refer-
ral shall not be deemed a denial of access
within the meaning of these regulations. The
constituent unit of the Department to which
such referral is made shall treat such re-
quest as a new request addressed to it and
the time limits for response set forth in para:
graphs (c)(9) and (c)(10) of this section shall
commence when the referral is received by

the designated office or officer of the con-
stituent unit. Where the request is for a
record which is of atype that is not main-
tained by any constituent unit of the De-
partment of the Treasury, the requester shall
be so advised.

(ii) Where the record requested was cre-
ated by another agency or constituent unit
of the Department of the Treasury and a
copy thereof isin the possession of the IRS,
the IRS officia to whom the request is de-
livered shall refer the request to the agency
or constituent unit which originated the
record for direct reply to the requester. The
requester shall be informed of such refer-
ral. This referral shall not be considered a
denia of access within the meaning of these
regulations. Where the record is deter-
mined to be exempt from disclosure un-
der 5 U.S.C. 552, the referral need not be
made, but the IRS shall inform the origi-
nating agency or constituent unit of its de-
termination. Where notifying the requester
of itsreferrd may cause a harm to the origi-
nating agency or constituent unit which
would enable the originating agency or con-
stituent unit to withhold the record under
5 U.S.C. 552, then such referral need not
be made. In both of these circumstances,
the IRS official to whom the request is de-
livered shall process the request in accor-
dance with the procedures set forth in this
section.

(iii) When a request is received for a
record created by the IRS (i.e,, in its pos-
session and control) that includes informa-
tion originated by another agency or
constituent unit of the Department of the
Treasury, the record shall be referred to the
originating agency or constituent unit for
review, coordination, and concurrence prior
to being released to a requester. The IRS
official to whom the request is delivered
may withhold the record without prior con-
sultation with the originating agency or con-
stituent unit.

(4) Form of request. (i) Requesters are
advised that only requests for records which
fully comply with the requirements of this
section can be processed in accordance with
this section. Reguesters shall be notified
promptly in writing of any requirements
which have not been met or any additional
requirements to be met. Every effort shall
be made to comply with the requests as
written. The initial request for records
must—



(A) Be made in writing and signed by
the individual making the request;

(B) State that it is made pursuant to the
Freedom of Information Act, 5 U.S.C. 552,
or regulations thereunder;

(C) Be addressed to and mailed to the
office of the IRS official who is respon-
sible for the control of the records requested
(see paragraph (h) of this section for the re-
sponsible officials and their addresses), re-
gardless of where such records are
maintained. Generally, requests for records
pertaining to the requester, or other mat-
ters of local interest, should be directed to
the office servicing the requester’s geo-
graphic area of residence. Requests for
records maintained in the Headquarters of
the IRS and its National Office of Chief
Counsel, concerning matters of nation-
wide applicability, such as published guid-
ance (regulations and revenue rulings),
program management, operations, or poli-
cies, should be directed to the Headquar-
ters Disclosure Office. If the person making
the request does not know the officia re-
sponsible for the control of the records be-
ing requested, the person making the request
may contact, by telephone or in writing, the
disclosure office servicing the requester’s
geographic area of residence to ascertain the
identity of the official having control of the
records being requested so that the re-
quest can be addressed, and delivered, to
the appropriate responsible official. Mis-
directed requests that otherwise satisfy the
requirements of this section shall be im-
mediately transferred to the appropriate re-
sponsible IRS official and the requester
notified to that effect. Such transfer shall
not be deemed a denia of access within the
meaning of these regulations. The IRS of-
ficid to whom the request is redirected shal
treat such request as a new request ad-
dressed to it and the time limits for re-
sponse set forth in paragraphs (c)(9) and
(0)(12) of this section shall commence when
the transfer is received by the designated
office;

(D) Reasonably describe the records in
accordance with paragraph (c)(5)(i) of this
section;

(E) In the case of arequest for records
the disclosure of which is limited by stat-
ute or regulations (as, for example, the Pri-
vecy Act of 1974 (5 U.S.C. 552a) or section
6103 and the regulations thereunder), es-
tablish the identity and the right of the per-
son making the request to the disclosure of

the records in accordance with paragraph
(c)(5)(iii) of this section;

(F) Set forth the address where the per-
son making the request desires to be noti-
fied of the determination as to whether the
request shall be granted;

(G) State whether the requester wishes
to inspect the records or desires to have a
copy made and furnished without first in-
specting them;

(H) State the firm agreement of the re-
quester to pay the fees for search, dupli-
cation, and review ultimately determined in
accordance with paragraph (f) of this sec-
tion, or, in accordance with paragraph
(©)(4)(ii) of this section, place an upper limit
for such fees that the requester is willing
to pay, or request that such fees be re-
duced or waived and state the justifica-
tion for such request; and

() Identify the category of the requester
and, with the exception of “other request-
ers,” state how the records shall be used,
as required by paragraph (f)(3) of this sec-
tion.

(ii) As provided in paragraph (c)(4)(i)(H)
of this section, rather than stating a firm
agreement to pay the fee ultimately deter-
mined in accordance with paragraph (f) of
this section or requesting that such fees be
reduced or waived, the requester may place
an upper limit on the amount the requester
agrees to pay. If the requester chooses to
place an upper limit and the estimated fee
is deemed to be greater than the upper limit,
or where the requester asks for an esti-
mate of the fee to be charged, the requester
shall be promptly advised of the estimate
of the fee and asked to agree to pay such
amount. Where the initial request includes
arequest for reduction or waiver of the fee,
the IRS officials responsible for the con-
trol of the requested records (or their del-
egates) shall determine whether to grant the
request for reduction or waiver in accor-
dance with paragraph (f) of this section and
notify the requester of their decisions and,
if their decisions result in the requester be-
ing liable for al or part of the fee nor-
mally due, ask the requester to agree to pay
the amount so determined. The require-
ments of this paragraph shal not be deemed
met until the requester has explicitly agreed
to pay the fee applicable to the request for
records, if any, or has made payment in ad-
vance of the fee estimated to be due. If the
requester has any outstanding balance of
search, review, or duplication fees, the re-

quirements of this paragraph shall not be
deemed met until the requester has remit-
ted the outstanding balance due.

(5) Reasonable description of records;
identity and right of the requester. (i) The
request for records must describe the records
in reasonably sufficient detail to enable the
IRS employees who are familiar with the
subject matter of the request to locate the
records without placing an unreasonable
burden upon the IRS. While no specific for-
mula for a reasonable description of a
record can be established, the requirement
shall generaly be satisfied if the requester
gives the name, taxpayer identification num-
ber (e.g., social security number or em-
ployer identification number), subject matter,
location, and years at issue, of the requested
records. If the request seeks records per-
taining to pending litigation, the request
shall indicate the title of the case, the court
in which the case was filed, and the na-
ture of the case. It is suggested that the per-
son making the request furnish any
additional information which shall more
clearly identify the requested records. Where
the requester does not reasonably describe
the records being sought, the requester shall
be afforded an opportunity to refine the re-
quest. Such opportunity may involve a con-
ference with knowledgeable IRS personnel
at the discretion of the disclosure officer.
The reasonable description requirement shal
not be used by officers or employees of the
Internal Revenue as a device for improp-
erly withholding records from the public.

(i) The IRS shall make a reasonable ef-
fort to comply fully with al requests for ac-
cess to records subject only to any
applicable exemption set forth in 5 U.S.C.
552(b) or any exclusion described in 5
U.S.C. 552(c). In any situation in which it
is determined that a request for volumi-
nous records would unduly burden and in-
terfere with the operations of the IRS, the
person making the request shall be asked
to be more specific and to narrow the re-
quest, or to agree on an orderly proce-
dure for the production of the regquested
records, in order to satisfy the request with-
out disproportionate adverse effect on IRS
operations.

(i) Satutory or regulatory restrictions—
(A) In the case of records containing in-
formation with respect to particular persons
the disclosure of which is limited by stat-
ute or regulations, persons making requests
shall establish their identity and right to ac-



cess to such records. Persons requesting ac-
cess to such records which pertain to
themsalves may establish their identity by—

(1) The presentation of a single docu-
ment bearing a photograph (such as a pass-
port or identification badge), or the
presentation of two items of identifica-
tion which do not bear a photograph but do
bear both a name and signature (such as a
credit card or organization membership
card), in the case of a request made in per-
son,

(2) The submission of the requester’s Sig-
nature, address, and one other identifier
(such as a photocopy of a driver’s license)
bearing the requester’s signature, in the case
of arequest by mail, or

(3) The presentation in person or the
submission by mail of a notarized state-
ment, or a statement made under penalty of
perjury in accordance with 28 U.S.C. 1746,
swearing to or affirming such person’s iden-
tity.

(B) Additional proof of a person’s iden-
tity shall be required before the requests
shall be deemed to have met the require-
ment of paragraph (c)(4)(i)(E) of this sec-
tion if it is determined that additional proof
is necessary to protect against unautho-
rized disclosure of information in a par-
ticular case. Persons who have identified
themselves to the satisfaction of IRS offi-
cials pursuant to this paragraph (c) shal be
deemed to have established their right to ac-
cess records pertaining to themselves. Per-
sons requesting records on behalf of or
pertaining to another person must pro-
vide adequate proof of the legal relation-
ship under which they assert the right to
access the requested records before the re-
quirement of paragraph (c)(4)(i)(E) of this
section shall be deemed met.

(C) In the case of an attorney-in-fact, or
other person requesting records on behalf
of or pertaining to other persons, the re-
quester shall furnish a properly executed
power of attorney, Privacy Act consent, or
tax information authorization, as appropri-
ate. In the case of a corporation, if the re-
quester has the authority to legally bind the
corporation under applicable state law, such
as its corporate president or chief execu-
tive officer, then a written statement or tax
information authorization certifying as to
that person’s authority to make a request on
behalf of the corporation shall be suffi-
cient. If the requester is any other officer

or employee of the corporation, then such
reguester shall furnish a written statement
certifying as to that person’s authority to
make a request on behalf of the corpora-
tion by any principal officer and attested to
by the secretary or other officer (other than
the requester) that the person making the
request on behdf of the corporation is prop-
erly authorized to make such a request. If
the requester is other than one of the above,
then such person may furnish a resolu-
tion by the corporation’s board of direc-
tors or other governing body which provides
that the person making the request on be-
half of the corporation is properly autho-
rized to make such a request, or shall
otherwise satisfy the requirements set forth
in section 6103(€). A person requesting ac-
cess to records of a partnership or a sub-
chapter S Corporation shall provide a
notarized statement, or a statement made
under penalty of perjury in accordance with
28 U.S.C. 1746, that the requester was a
member of the partnership or subchapter S
corporation for a part of each of the years
included in the request.

(6) Requests for expedited processing. (i)
When a requester demonstrates compel -
ling need, a request shall be taken out of
order and given expedited trestment. A com-
pelling need involves—

(A) Circumstances in which the lack of
expedited treatment could reasonably be ex-
pected to pose an imminent thregt to the life
or physical safety of an individual;

(B) An urgency to inform the public con-
cerning actual or alleged Federal govern-
ment activity, if made by a person primarily
engaged in disseminating information. A
person primarily engaged in disseminat-
ing information, if not a full-time repre-
sentative of the news media, as defined in
paragraph (f)(3)(ii)(B) of this section, must
establish that he or she is a person whose
main professional activity or occupation is
information dissemination, though it need
not be his or her sole occupation. A per-
son primarily engaged in disseminating in-
formation does not include individuals who
are engaged only incidentally in the dis-
semination of information. The standard of
urgency to inform requires that the records
requested pertain to a matter of current exi-
gency to the American public, beyond the
public’s right to know about government ac-
tivity generally, and that delaying a re-
sponse to a request for records would

compromise a significant recognized inter-
est to and throughout the American gen-
eral public;

(C) The loss of substantial due pro-
cess rights.

(ii) A requester who seeks expedited pro-
cessing must submit a statement, certified
to be true and correct to the best of his or
her knowledge and belief, explaining in de-
tail why there is a compelling need for ex-
pedited processing.

(iii) A request for expedited process-
ing may be made at the time of the initial
request for records or at any later time. For
a prompt determination, requests for ex-
pedited processing must be submitted to the
responsible official of the IRS who main-
tains the records requested except that are-
quest for expedited processing under
paragraph (c)(6)(i)(B) of this section shall
be submitted directly to the Director, Com-
munications Division, whose address is Of -
fice of Media Relations, CL:C:M, Internal
Revenue Service, Room 7032, 1111 Con-
stitution Avenue, N.W., Washington, D.C.
20224.

(iv) Upon receipt by the responsible of-
ficial in the IRS, a request for expedited
processing shall be considered and a de-
termination as to whether to grant or deny
the request shall be made, and the requester
notified, within ten days of the date of the
request, provided that in no event shall the
IRS have less than five days (excluding Sat-
urdays, Sundays, and legal public holi-
days) from the date of the responsible
officid’s receipt of the request for such pro-
cessing. The determination to grant or deny
arequest for expedited processing shall be
made solely on the information initially pro-
vided by the requester.

(v) An appeal of an initia determina-
tion to deny expedited processing must be
made within ten days of the date of the ini-
tial determination to deny expedited pro-
cessing, and must otherwise comply with
the requirements of paragraph (c)(10) of this
section. Both the envelope and the appeal
itself shall be clearly marked, “Appeal for
Expedited Processing.”

(vi) IRS action to deny or affirm de-
nial of arequest for expedited processing
pursuant to this paragraph, and IRS fail-
ure to respond in atimely manner to such
a request shall be subject to judicial re-
view, except that judicial review shall be
based on the record before the IRS at the



time of the determination. A district court
of the United States shall not have juris-
diction to review the IRS's denia of ex-
pedited processing of a request for records
after the IRS has provided a complete re-
sponse to the regquest.

(7) Date of receipt of request. (i) Re-
quests for records and any separate agree-
ment to pay, final notification of waiver of
fees, or letter transmitting payment, shall
be promptly stamped with the date of de-
livery to or dispatch by the office of the IRS
officia responsible for the control of the
records requested. A request for records
shall be considered to have been received
on the date on which a complete request
containing the information required by para-
graphs (c)(4)(i)(A) through (1) has been re-
ceived by the IRS official responsible for
the control of the records requested. A de-
termination that a request is deficient in any
respect is not a denial of access, and such
determinations are not subject to adminis-
trative appeal.

(ii) The latest of such stamped dates shall
be deemed for purposes of this section to
be the date of receipt of the request, pro-
vided that the requirements of
paragraphs(c)(4)(i)(A) through (I) of this
section have been satisfied, and, where
applicable—

(A) The requester has agreed in writ-
ing, by executing a separate contract or oth-
erwise, to pay the fees for search,
duplication, and review determined due in
accordance with paragraph (f) of this sec-
tion, or

(B) The fees have been waived in ac-
cordance with paragraph (f) of this sec-
tion, or

(C) Payment in advance has been re-
ceived from the requester.

(8) Search for records requested. (i)
Upon the receipt of a request, search ser-
vices shall be performed by IRS person-
nel to identify and locate the requested
records. Search time includes any and al
time spent looking for material respon-
sive to the request, including page-by-
page or line-by-line identification of materia
within records. Where duplication of an en-
tire record would be less costly than a line-
by-line identification, duplication should be
substituted for this kind of search. With re-
spect to records maintained in computer-
ized form, a search shall include services
functionally analogous to a search for
records which are maintained on paper.

(i) In determining which records are re-
sponsive to a request, the IRS officia re-
sponsible for the control of the records
requested shall include only those records
within the official’s possession and con-
trol as of the date of the receipt of the re-
quest by the appropriate disclosure officer.

(9) Initial determination. (i) Respon-
sible official.

(A) The Associate Director, Personnel
Security or delegate shall have the sole au-
thority to make initial determinations with
respect to requests for records under that
office’s control.

(B) The Director of the Office of Gov-
ernmental Liaison and Disclosure or del-
egate shall have the sole authority to make
initial determinations with respect to all
other requests for records of the IRS main-
tained in the Headquarters and its National
Office of the Chief Counsel. For all other
records within the control of the IRS, the
initial determination with respect to re-
quests for records may be made either by
the Director, Office of Governmental Li-
aison and Disclosure, or by the IRS offi-
cials responsible for the control of the
records requested, or their delegates (see
paragraph (h) of this section).

(if) Processing of request. The appro-
priate responsible official or delegate shall
respond in the approximate order of re-
ceipt of the requests, to the extent consis-
tent with sound administrative practice. In
any event, theinitial determination shall be
made and notification thereof mailed within
twenty days (excepting Saturdays, Sun-
days, and legal public holidays) after the
date of receipt of the request, as deter-
mined in accordance with paragraph (c)(7)
of this section, unless the responsible of-
ficid invokes an extension pursuant to para-
graph (c)(11) of this section, the requester
otherwise agrees to an extension of the
twenty day time limitation, or the request
is an expedited request.

(iii) Granting of request. If the request
is granted in full or in part, and if the re-
quester wants a copy of the records, a state-
ment of the applicable fees, if there are any,
shall be mailed to the requester either at the
time of the determination or shortly there-
after. In the case of a request for inspec-
tion, the records shall be made available
promptly for inspection, at the time and
place stated, normally at the appropriate of-
fice where the records requested are con-
trolled. If the person making the request has

expressed a desire to inspect the records at
another office of the IRS, a reasonable ef-
fort shall be made to comply with the re-
quest. Records shall be made available for
inspection at such reasonable and proper
times so as not to interfere with their use
by the IRS or to exclude other persons from
making inspections. In addition, reason-
able limitations may be placed on the num-
ber of records which may be inspected by
a person on any given date. The person
making the request shall not be alowed to
remove the records from the office where
inspection is made. If, after making inspec-
tion, the person making the request de-
sires copies of all or a portion of the
requested records, copies shall be furnished
upon payment of the established fees pre-
scribed by paragraph (f) of this section.

(iv) Denial of request. If it is deter-
mined that some records shall be denied,
the person making the request shall be so
notified by mail. The letter of notifica-
tion shall specify the city or other loca-
tion where the requested records are
situated, contain a brief statement of the
grounds for not granting the request in full
including the exemption(s) relied upon, the
name and any title or position of the offi-
cial responsible for the denial, and advise
the person making the request of the right
to appeal to the Commissioner in accor-
dance with paragraph (¢)(10) of this sec-
tion.

(A) In denying a request for records, in
whole or in part, the IRS shall include the
date that the request was received in the ap-
propriate disclosure office, and shall pro-
vide an estimate of the volume of the
denied matter to the person making the re-
quest, unless providing such estimate would
harm an interest protected by an exemp-
tionin 5 U.S.C. 552(b) or (c) pursuant to
which the denial is made; and

(B) The amount of information deleted
shall be indicated on the released portion
of the record, unless including that indi-
cation would harm an interest protected by
an exemption in 5 U.S.C. 552(b) under
which the deletion is made. If technically
feasible, the amount of the information de-
leted and the asserted exemption shall be
indicated at the place in the record where
such deletion is made.

(V) Inahility to locate and evaluate within
time limits. Where the records requested
cannot be located and evaluated within the
initial twenty day period or any extension



thereof in accordance with paragraph (c)(11)
of this section, the search for the records
or evaluation shall continue, but the re-
quester shall be notified, and advised that
the requester may consider such notifica-
tion a denid of the request for records. The
requester shall be provided with a state-
ment of judicial rights along with the no-
tification letter. The requester may also be
invited, in the aternative, to agree to avol-
untary extension of time in which to lo-
cate and evaluate the records. Such
voluntary extension of time shall not con-
stitute a waiver of the requester’s right to
appeal or seek judicial review of any de-
nial of access ultimately made or the re-
quester’sright to seek judicial review in the
event of failure to comply with the time ex-
tension granted.

(10) Administrative appeal. (i) The re-
quester may submit an administrative ap-
peal to the Commissioner of Internal
Revenue by letter that is postmarked within
35 days after the later of the date of any let-
ter of notification described in paragraph
(©)(9)(iv) of this section, the date of any let-
ter of notification of an adverse determi-
nation of the requester’s category described
in paragraph (f)(3) of this section, the date
of any letter of notification of an adverse
determination of the requester’s fee waiver
or reduction request described in para-
graph (f)(2) of this section, the date of any
letter determining that no responsive records
exigt, or the date of the last transmission of
the last records released. An administra-
tive appeal for denia of a request for ex-
pedited processing must be made to the
Commissioner of Internal Revenue by let-
ter that is postmarked within ten days af-
ter the date of any letter of notification
discussed in paragraph (c)(6)(iv) of this sec-
tion.

(i) The letter of appeal shall—(A) Be
made in writing and signed by the requester;

(B) Be addressed to the Commissioner
and mailed to IRS Appeals, 6377A River-
side Avenue, Suite 110, Riverside, Califor-
nia 92506-FOIA Appedl;

(C) Reasonably describe the records re-
quested to which the appeal pertainsin ac-
cordance with paragraph (c)(5)(i) of this
section;

(D) Set forth the address where the ap-
pellant desires to be notified of the deter-
mination on appedl;

(E) Specify the date of the request, the
office to which the request was submit-

ted, and where possible, enclose a copy of
the initial request and the initial determi-
nation being appealed; and

(F) Ask the Commissioner to grant the
regquest for records, fee waiver, expedited
processing, or favorable fee category, as ap-
plicable, or verify that an appropriate search
was conducted and the responsive records
were either produced or